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. DI SCOVERY MOTI ONS
A.  Government notion for production of wtness's statenent

The United States has noved for production of a witness's
statenment under Federal Rule of Crimnal Procedure 26. 2.
Specifically, it seeks the production of defense attorney Neil
Peck's original handwitten notes of an August 7, 2002 proffer
nmeeting that included Peck, his client defendant Janes H Smth,
11, Assistant United States Attorney (AUSA) Janes Martin, Federal
Bureau of Investigation (FBI) Special Agent Zachary Coates, and
Postal | nspector Douglas Boland. (Doc. 91.)

Smth responds that he had offered to provide the governnent
a copy of Peck's notes if the governnent would (1) adhere to
certain use restrictions on use of the notes, and (2) provide a set
of its exhibits to Smth. (Doc. 93.)

Because this notion relates to the hearing on defendant
Smth's notion to dismss, in which hearing the original of these
notes was submtted for in canera review by the court, the court
wi |l deny the notion as noot.

B. Mdtion of defendants Barford and Kal kwarf to conpel

Before the instant notion to conpel (Doc. 109) was filed, the
governnment and defendants submtted requests for information to
each ot her, and responded to the requests, pursuant to Federal Rule
of Crimnal Procedure 16. 1In general, defendants’ requests sought
any and all docunents in the governnent's possession which were
prepared by or for Charter Communications (Charter) counsel,
i ncludi ng those regarding statenents by any defendants, including
David L. McCall, by any unindicted co-conspirator, or by any other
person the governnment intends to call as a witness at trial
Defendants also requested production of any docunment in the
possessi on of the government which was prepared for or by Charter
counsel which mght support any defendant or denean the
governnent’ s case.

Defendants David G Barford and Kent D. Kal kwarf now have
moved to conpel the governnent to produce three categories of
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i nformation: (1) materials produced to the governnment by the
Thonmpson Coburn |aw firm which represents Charter, (2) materials
that qualify for disclosure under Brady v. Maryland, 373 U S. 83
(1963), and Gglio v. United States, 405 U S. 150 (1972), and (3)
copies of any grand jury subpoenas issued to Charter or other
corporate entities that included docunent requests.

In response, the governnent advises that all the materials
provided to it by Thonpson Coburn have been made avail able to the
def ense under Federal Rule of Crimnal Procedure 16(a)(1)(E), with
the exception of correspondence between the law firm and the
government, and the firmis privilege log. The governnment denies
refusing to produce materials critical to Barford and Kal kwarf.

The record is clear that the governnent has provided
def endants wi t h approxi mately 200 boxes of docunents. Sone 125, 000
docunents provided to t he defense by Charter and ot her sources have
been provided in scanned, electronically searchable form
Def endants do not dispute that, wunder Rule 16(a)(1)(E), the
government has allowed them to inspect, copy, or photograph
materials in the governnent’s possession which are material to the
def ense, which the governnent will use in its case-in-chief at
trial, or which were obtained fromor bel onged to defendants.

The governnent has not provided the defense with the reports
of interviews of persons, including defendants, by Charter counsel.
The court agrees that statements mnade by persons, including
def endants, to non-governnent third parties (Charter counsel) are
not discoverable wunder Rule 16, wunless their production is
constitutionally required by Gglio or Brady, or by the Jencks Act,
18 U.S.C. 8§ 3500. See Fed. R Crim P. 16(a)(1)(A), (a)(1)(B)(ii);
United States v. Vitale, 728 F.2d 1090, 1094 (8th Cr.), cert.
deni ed, 469 U. S. 825 (1984). The governnent admts its obligation
to conmply with Gglio and Brady, and with the Jencks Act, and
agrees to do so intime for its effective use at trial.!?

The court will order that favorable material under Brady be
(continued. . .)



The governnent also admts it has not provided the defendants
with the personal financial portfolios of potential w tnesses and
it has wthheld an anonynous conplaint received from a Charter
enpl oyee who expressed fear of reprisal within the conplaint
According to the governnent, none of these docunents contain
ot herwi se di scoverable material. The governnent has offered t hese
materials for in canera inspection by the court. The undersigned
will order the governnment to produce such materials for such
exam nation by the court.

Def endant s seek, and the governnent has refused to produce to
def endants, the grand jury subpoenas i ssued to Charter or any ot her
corporate entity. Such grand jury materials are not to be
di scl osed, absent a particularized need shown by the defense.
United States v. Proctor & Ganble Co., 356 U S. 677, 681-82 (1958);
United States v. WIkinson, 124 F.3d 971, 977 (8th Gr. 1997),
cert. denied, 522 U S. 1133 (1998).

Def endant s have not shown a particul ari zed need for the grand
jury materials to overcome the need to keep the materials
confidential. Defendants argue that the many docunents provi ded by
the governnent appear to be organized according to specific
subparts in the subpoenas’ docunent requests and that having t hese
docunents woul d enabl e the defense to organi ze the exam nati on and
study of the docunents. From the record it appears that the
docunent s produced by Charter were acconpani ed by an i ndex of these
docunents provided by Charter. The governnment has indicated that
it did not use the Charter index in its investigation.

Further, defendants argue that it takes an inordinate anount
of time to search the volumnous electronic docunents

Y(...continued)

disclosed to the defense not l|ater than ten days before the
commencenent of trial. The court lacks authority to conpel the
government to produce Jencks Act materials other than is provided
inthe Act. United States v. Geen, 151 F. 3d 1111, 1115 (8th Gr.
1998); United States v. Wite, 750 F.2d 726, 729 (8th Cr. 1984).
The governnment has stated it will provide such materials to the
defense not |ater than the Friday before trial.
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el ectronically. From the governnent’s response, both in its
witten nmenorandum and during the hearing on this matter, it
appeared that the governnment would cooperate with the defense in
identifying comercially avail able conputer software which would
allowfor efficient use of the el ectronic docunents by t he def ense.

For these reasons, defendants' notion to conpel discovery is
deni ed, except for the in canera review and the production of
favorabl e evi dence.

[1. SUFFI Cl ENCY OF THE | NDI CTMENT

Def endants Barford (Docs. 85 and 145) and Kal kwarf (Doc. 90)
have noved to di sm ss the i ndict nent, defendants Kal kwarf (Doc. 58)
and Smth (Doc. 67) have noved for a bill of particulars, and
def endant Sm th has noved to stri ke surplusage fromthe indictnent
(Doc. 141). These notions challenge the facial sufficiency of the
i ndi ct nent .

The indictnment alleges fourteen counts of offenses. Counts I
through VI allege defendants Barford and Kal kwarf commtted wire
fraud (Counts | and Il) and mail fraud (Counts III, IV, V, and VI)
relating to an all eged schene to appear to increase and to falsely
report increased Charter revenues during 2000, involving business
transactions with tw suppliers of television set-top boxes



(revenue enhancenent schene), in violation of 18 U S C 88 2,
1341,2 1343,3% and 1346.*

Counts VII through X Il charge defendants Barford, Kal kwarf,
and Smith with wire fraud relating to a schene to falsely report
the nunbers of Charter subscribers and disconnecting subscribers
during 2001 (subscriber inflation schene), in violation of 8§ 2,
1343, and 1346.

As set forth nore specifically below, each of the two alleged
schenes al |l eges that the respective defendants devi sed and i nt ended
to devise a schene to defraud investors in Charter securities and
the investing public of noney and property and to deprive Charter
and its stockhol ders of the defendants' and ot her enpl oyees' honest
services. (Doc. 1 (Ind.) 1Y 17, 44.)

Count XIV alleges against all four defendants that they
conspired with one another and with others to conmt wre fraud
regarding Charter's subscriber nunbers and subscriber growh
nunbers, in violation of 18 U S C § 371. This count alleges
si xteen overt acts in furtherance of the conspiracy.

To be legally sufficient on its face, the indictnment in a
pl ai n, concise, and definite witten statenent nust contain all the
essential elenments of each offense charged; it nust fairly inform

2In relevant part, 8 1341 provides:

Whoever, havi ng devi sed or intending to devi se any schene
or artifice to defraud, or for obtaining noney or
property by neans of false or fraudul ent pretenses,
representations, or promses . . . [uses the nmail or
interstate commercial carrier] shall be [puni shed as set
forth in the statute]. 18 U S.C. § 1341.

]In relevant part, 8 1343 uses the sane |anguage as § 1341
except the | anguage following the ellipses in footnote 1 involves
using wire and other electronic conmunication for the purpose of
executing the schene or artifice. 18 U S. C. § 1343.

“Section 1346 provides, "[f]or the purposes of this chapter,
the term 'schenme or artifice to defraud includes a schene or
artifice to deprive another of the intangible right of honest
services." 18 U S.C. § 1346.



each defendant of the charge agai nst which he nust defend; and it
must all ege sufficient information to allow a defendant to plead a
conviction or an acquittal as a bar to a future prosecution. See
U.S. Const. anends. Vand VI; Fed. R Cim P. 7(c)(1l); Haming v.
United States, 418 U.S. 87, 117 (1974); United States v. Carter,
270 F.3d 731, 736 (8th Gr. 2001); United States v. Wite, 241 F. 3d
1015, 1021 (8th Gr. 2001). "[A]n indictnment should not be read in
a hyper technical fashion and should be 'deenmed sufficient unless
no reasonabl e construction can be said to charge the offense.""
United States v. O Hagan, 139 F. 3d 641, 651 (8th Gr. 1998) (quoted
case omtted)).

The essential elenents of mail fraud and wire fraud are
simlar. They are (1) a schene or artifice to defraud or to obtain
noney or property by nmeans of false or fraudulent pretenses,
representations, or promses, (2) the use of interstate wires (or
the mail) incident to the schene or artifice, and (3) an intent to
cause harm See 18 U.S.C. 88 1341, 1343; United States v. Frank,
354 F. 3d 910, 918 (8th Cr. 2004); United States v. Frost, 321 F. 3d
738, 740-41 (8th Gr. 2003); United States v. Ross, 210 F.3d 916,
928 n.3 (8th Cr.), cert. denied, 531 US. 969 (2000); United
States v. Slaughter, 128 F.3d 623, 628 (8th Cr. 1997).

Agai n, when used to describe wire fraud and mail fraud, the
phrase "'schene or artifice to defraud' includes a schenme or
artifice to deprive another of the intangible right of honest
services." 18 U S.C. § 1346.

The essential elenents of the all eged conspiracy are that the
respective defendant (1) agreed with another, (2) to achieve an
unl awf ul objective, and (3) at | east one overt act was commtted in
furtherance of the agreenment. See 18 U.S.C. § 371; United States
v. Falcone, 311 U S. 205, 210 (1940); Sl aughter, 128 F.3d at 628;
United States v. Fetlow, 21 F.3d 243, 247 (8th Cr. 1994). The
indictnment identifies the |aws that defendants are all eged to have
viol ated, the nature and object of the conspiracy, the neans and
nmet hods of the conspiracy, and si xteen overt acts in furtherance of
t he conspiracy.
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A Barford's first notion to dismss

In support of his first notion to dismss (Doc. 85), Barford
adverts to two paragraphs of the indictnent. Regarding the alleged
revenue enhancenent schene the indictnent alleges:

17. Beginning in or about August 2000 and conti nuing
t hrough on or about February 11, 2001, Kalkwarf and
Barford know ngly devi sed and i ntended to devi se a schene
to defraud investors in Charter securities and the
investing public of noney and property by nmeans of
materially fal se and f raudul ent pr et enses,
representations and promses, by falsely inflating
Charter's publicly reported year end revenue and
operating cash flow and by making false statenents
relating to the inflated revenue and operating cash fl ow,
inorder to inflate artificially Charter's stock price,
and to deprive Charter and its stockholders of their
material and intangible rights to the defendants' and
ot her enpl oyees' honest services. The honest services of
whi ch the defendants schenmed to deprive Charter and its
st ockhol ders i ncl uded:

(a) the duty to conduct the business of the
corporation in an honest fashion;

(b) the duty to report corporate financial
and operational results accurately and
fairly; and

(c) the duty to utilize the financial and
human resources of the corporation for
the best interests of the stockhol ders.

(Doc. 1 at 5.)
As to the all eged subscriber inflation schene it all eges:

44. Beginning in or about My 2001 and continuing
t hrough i n or about March 2002, Barford, Kal kwarf, MCall
and Smth know ngly devised and intended to devise a
schenme to defraud investors in Charter securities and the
investing public of noney and property by neans of
materially fal se and f raudul ent pr et enses,
representations and promses, by falsely inflating
Charter's subscriber nunbers and subscriber growh
nunmbers and by mnmeking false statements relating to
Charter's subscriber nunbers and subscriber growh
nunbers, inorder toinflate artificially Charter's stock
price, and to deprive Charter and its stockhol ders of
their material and intangible rights to the defendants
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and other enployees' honest services. The honest
services of which the defendants schemed to deprive
Charter and its stockhol ders incl uded:

(a) the duty to conduct the business of the
corporation in an honest fashion;

(b) the duty to report corporate financial
and operational results accurately and
fairly; and

(c) the duty to utilize the financial and
human resources of the corporation for
the best interests of the stockhol ders.

(Ld. at 13-14.)

Regarding the alleged deprivation of property and noney,
Barford argues that the indictnent fails to allege with sufficient
specificity howthe property | oss occurred, how def endants' all eged
pl an was i ntended to cause a nonetary or property | oss, howfal sely
inflating Charter's revenue or subscriber nunbers was intended to
inflate Charter's stock price artificially, and how inflating the
stock price wuld lead to a victims deprivation of noney or
property and a benefit to Barford. He argues that artificially
inflating the stock price would result in a nonetary gain to the
st ockhol der. Therefore, he contends that, to be deprived of noney
or property, the stockholder's value in their stock nmust be all eged
to have resulted in a reduction of the stock val ue.

Def endant cites United States v. Telink, Inc., 702 F. Supp.
805, 808 (S.D. Ca. 1988), and United States v. Mariani, 90 F. Supp.
2d 574, 585-86 (MD. Pa. 2000), for the proposition that the
i ndi ctment nust al |l ege specifically howthe property | oss occurred.

In Telink, the court found the indictnent insufficient under
McNally v. United States, 483 U S. 350 (1987). MNally held that
the | anguage of 8§ 1341 covered only the protection of property
rights which did not include honest governnent conduct. 483 U.S.
at 358-60. The Telink indictnent alleged,




[ def endant s] know ngly and wi |l | fully devi sed and i nt ended

to devise a scheme and artifice to defraud and obtain

noney and property and deprive governnental entities of

t he honest and faithful service of enpl oyees, agents and

consul tants by means of false and fraudul ent

representations in connection wth the sales of

t el econmuni cati ons equi pnent
702 F. Supp. at 806. The court determned that the allegations
regarding the deprivation of honest and faithful service, the
primary foundation of the indictnent, were outside the scope of 8§
1341, because of the earlier-decided MNally. The court then
declared the remaining allegations regarding noney and property
fl awed, because the indictnent did not allege "with specificity, a
scheme that would result in a noney or property loss to the
county." 1d. at 809. The court surveyed several theories, but
concluded that the indictnent nust allege nore than the statute's

bare words; it must explain "how the defendants' plan resulted in

a property loss to the county."” 1d. at 808.°
Mari ani invol ved the under-reporting of amounts of nuni ci pal
waste received by a landfill over a period of years. Before trial,

the district court concluded that the indictnent sufficiently
alleged the property interest in certain statutory fees and
royalties but did not sufficiently allege certain "non-nonetary"
property interests. 90 F. Supp. 2d at 577. The court invoked
Telink and repeated its conclusion that the indictnment's allegation
of merely the statute's words "did not give the governnent free

SOn appeal, the Ninth Crcuit affirmed the dism ssal of the
i ndi ctment because its allegation of a deprivation of honest and
faithful governnment services was not the subject matter of 8§ 1341.
United States v. Telink, Inc., 910 F.2d 598, 600 (9th G r. 1990)

(per curiam. It also affirnmed the district court's determ nation
that the indictnent was silent on the specifications of property
interests that the governnent asserted post-indictnment. 1d. To

the extent that the district court indicated that §8 1341 requires
the schene to have resulted in an actual property loss, the Ninth
Circuit concluded that the statute has no such requirenent. [d. at
599. Such is also the law in the Eighth Crcuit. See, e.q.,
United States v. Ross, 210 F. 3d 916, 923 (8th Gr.), cert. denied,
531 U.S. 969 (2000); United States v. Jain, 93 F.3d 436, 442 (8th
Cr. 1996), cert. denied, 520 U. S. 1273 (1997).
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[rein] to define the alleged objects of the schene.” Mariani, 90
F. Supp. 2d at 586. This is because the Constitution requires that
the indictnent allege what the grand jury found to be the "species

of property [that] was the object of the schene.” [d. In that
case the indictment did not specify the "precise objects of the
al l eged schene to defraud.” [d. at 578.

The Eighth Circuit has stated that an indictnent for mai
fraud nmust "allege that the injured party has been deprived of
sonething that fairly deserves the |I|abel of property under
traditional usage.”" United States v. Granberry, 908 F.2d 278, 280
(8th 1990), cert. denied, 500 U S 921 (1991). The subj ect
property need not be intangible. Carpenter v. United States, 484
US 19, 25 (1987) ("McNally did not imt the scope of § 1341 to
tangi bl e as di stingui shed fromintangi ble property rights.”). One
district court listed exclusivity and transferability as two
hal | marks of traditional property rights. United States V.
Al sugair, 256 F. Supp. 2d 306, 313 (D.N.J. 2003).

In United States v. Shyres, 898 F.2d 647 (8th Cr. 1990), the
Eighth Grcuit affirmed a mail fraud conviction, the trial judge
havi ng defined "property rights" for the jury as foll ows:

The term "property rights" as used in the mail fraud

statute includes intangi ble as well as tangi bl e property.

| ntangi bl e property rights include any valuable right

considered as a source of wealth, and include the right

to exercise control over how one's noney is spent.
898 F.2d at 652. The trial evidence was sufficient to support a
finding that the defendant's actions caused the corporate victimto
pay noney based on fal se invoices, regardl ess whet her the conpany
was deprived of services for which it paid on the invoices. 1d.

In Ganberry, the Eighth Crcuit reversed the dism ssal of an
i ndi ctment which alleged that the defendant school bus driver had
falsified his application for a state driver's permt by concealing
that he had a first degree murder conviction. 908 F.2d at 280-81.
The indictnent alleged property deprivations of the State of
M ssouri and t he Normandy School District. The alleged deprivation
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of property of the state dealt with its control of howit processes
permt applications, the <costs of processing a fraudulent
application, the exclusive control over who gets the permts, and
the permt as a physical piece of paper. 1d. at 279-80. The court
held that, while the permt was property in the permtee' s hands,
the licensing authority had no sufficient property interest in it
under 8§ 1341. 1d. at 280. The court, however, determ ned that the
indictment sufficiently alleged that the school district, which
paid the defendant for his services, was deprived of its right to
control its expenditures, a hallmrk of Shyres, which was handed
down after the trial judge had dism ssed the indictnent. Thus, the
case was remanded. 1d. at 281

In United States v. O Hagan, 139 F. 3d 641 (8th Cir. 1998), the
court held the mail fraud allegations in the indictnment sufficient
and affirnmed the conviction. After invoking the rule that a hyper-
techni cal reading of indictnment allegations should be avoi ded, the
court held that the defendant defrauded the alleged victins of
property under the mail fraud statute. 1d. at 651-52. Defendant
had | earned of nonpublic i nformation about a corporate tender offer
and purchased stock in the target conpany. The court held that,
even though the term"property” was not used in the indictnent, the
al | eged confidential business information was property under the
mai | fraud statute. [d. at 651.

Taki ng guidance from Shyres, Ganberry, and O Hagan, the
under si gned bel i eves that the instant indictnent's all egations that
defendants' actions intended an artificial inflation of Charter
stock sufficiently allege a schene to defraud the alleged victins
of noney and property, tangible and intangible. Mor eover,
Barford' s suggestion that artificially inflated stock prices would
not involve a |loss of property or noney is not persuasive. Cf.
Gebhardt v. ConAgra Foods, Inc., 335 F.3d 824, 831 (8th G r. 2003)
("Paying nore for sonething than it is worth is damaging.").

Because Barford' s attack on the conspiracy count relies on the
faulty assunption that the mil and wre fraud counts are
insufficiently alleged, the conspiracy count should remain.
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Barford next argues that the indictnent does not allege that
he intended to obtain for hinself the property which is the subject
of the all eged deprivation, citing Monterey Pl aza Hotel Ltd. P ship
v. lLocal 483, Hotel Enployees & Rest. Enployees Union, 215 F. 3d
923, 926 (9th Cr. 2000), or how the deprivation of their honest
servi ces woul d personal ly benefit defendants, citing United States
v. Bloom 149 F.3d 649, 656-57 (7th Cr. 1998); United States v.
Czubi nski, 106 F.3d 1069, 1077 (1st Cr. 1997).

The governnent argues that Barford m sreads the applicable
case | aw. In post-McNally cases, the Third, Seventh and Tenth
Circuits have not required i ntended personal gain as an el enment of
mail or wire fraud. See, e.qg., United States v. Wlch, 327 F.3d
1081, 1104 (10th GCr. 2003); United States v. Syne, 276 F.3d 131,
142 n.3 (3d Cr.), cert. denied, 537 U S. 1050 (2002); United
States v. Stockheiner, 157 F.3d 1082, 1087 (7th G r. 1998), cert.
denied, 525 U. S. 1184 (1999); United States v. Ross, 77 F.3d 1525,
1543 (7th Cr. 1996).

Barford' s reliance on Monterey Pl aza Hotel, an appeal fromthe
dismssal of a conplaint alleging violations of the Racketeer
| nfl uenced and Corrupt Organi zations Act, 18 U S.C. 88 1961, et
seq., is not well founded. In that case, the Ninth CGrcuit
affirmed the district court's conclusion that the plaintiff failed
to state the requisite predicate acts of mail and wre fraud,
because the defendant's all eged activity, which included picketing
and intimdation, may have been "vexatious and harassing, but it
was not acquisitive." 215 F.3d at 926-27.

Bl oomand Czubi nski, cited by Barford for the proposition that
personal gain by the defendant is a necessary elenent of an
i ntangi ble rights schene, are not convincing cases. Bloom was a
Chi cago al derman who, as an attorney, advised clients howto avoid
city taxes by an illegal act. 149 F.3d at 651. The Seventh
Circuit held that the indictnent alleged no nore than a breach of
the fiduciary duty in the al dermanic rel ati onship between Bl oomand
Chi cago; there was no allegation of personal gain related to the
al dermani c rel ati onship. The court stated, "[a] n enpl oyee deprives
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hi s enpl oyer of his honest services only if he m suses his position
(or the information he obtained init) for personal gain." [1d. at
656- 57.

In what the undersigned finds to be a persuasive decision
United States v. Panarella, 277 F.3d 678 (3d Cr.), cert. denied,
537 U. S. 819 (2002), the Third Grcuit delineated several problens
with Bloonis definition of honest-services fraud as limted to the
noti on of msuse of office for personal gain. First, the appellate
court believed that the notion added little clarity to the scope of
§ 1346. For exanple, Panarella, who was convicted of being an
accessory after the fact to a wre fraud schene, contended that
because there was no all egation in the superseding i nformation that
the wire fraud schener sold his vote there was no m suse of office
for personal gain, whereas, the governnment responded that the
schener m sused his office for personal gain because he conceal ed
a financial interest while taking discretionary action directly
benefitting that interest. 1d. at 691-92.

Second, the Third Circuit found that the personal-gain
standard ri sked bei ng both over-inclusive and under-inclusive as a
[imting principle. Id. at 692. It was too narrow, the court
expl ai ned, because "nondi sclosure of a conflict of interest in a
fiduciary setting falls squarely within the traditional definition
of fraud, and poses a simlar threat to the integrity of the
el ectoral system as that posed by m suse of office for persona
gain." [d. On the other had, it warned that, "to the extent that
"m suse of office for personal gain' would envel op anyone from an
el ected official who uses his position of power to seduce a young
intern to a Senator who takes honme pencils fromthe office supply

cabi net for personal use, the standard is too broad." 1d.
Finally, the Third Crcuit noted that although Bl oom stated
that ""[n]o case we can find in the long history of intangible

rights prosecutions holds that a breach of fiduciary duty, w thout
m suse of one's position for private gain, is an intangible rights
fraud,' [149 F.3d] at 656, such cases do exist, even in the Seventh
Crcuit." Panarella, 277 F.3d at 692 (citing United States V.
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Bush, 522 F.2d 641 (7th Cr. 1975), and United States v. Espy, 989
F. Supp. 17 (D.D.C. 1997), rev'd in part on other grounds, 145 F. 3d
1369 (D.C. Gir. 1998)).

Czubi nski_ involved an I RS enpl oyee who violated IRS rul es by
accessi ng and observing certain confidential taxpayer information.
The court held that the law required that the defendant's acts
deprive a victimof sonme "intangible property interest” or result
in sonme gain to the defendant. 106 F.3d at 1074. There was no
proof that Czubinski's actions either deprived the IRS of its use
of the information or resulted in any gainto him |d. at 1074-75.
The First Grcuit enphasized that it could not be found that
Czubi nski intended to receive any tangi ble benefit. |1d. at 1077.

In the instant case the indictnent alleges not only an
intangi ble rights theory; it alleges defendants falsely inflated
Charter's publicly reported year-end revenue and operating cash
fl ow and nade fal se statenents relating to the inflated revenue and
operating cash flow in order to inflate artificially Charter's
stock price. Mor eover, intended personal gain is not anmong the
essential elenents of nmail and wire fraud. See, e.qg., Frost, 321
F.3d at 740-41.

Even i f intended personal gain were an essential elenent, the
i ndictment would still be legally sufficient on its face, because
it alleges that Barford "held significant interest in Charter
stock” (Doc. 1 17), which, in paragraphs 17 and 44, is alleged to
have been artificially inflated in value. Al defendants are
all eged to have received stock options as conpensation. (Ld.)
Thus, it could be found that they intended to receive tangible
benefits.

Accordingly, this nmotion to dism ss should be denied.

B. Barford's second notion to dism ss

In his second notion to dismss, Barford argues that Counts
VII through XIV should be di sm ssed because they contain legally
insufficient allegations of the schene "to deprive Charter and its
st ockholders of their material and intangible rights to the
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def endants' and ot her enpl oyees' honest services." (Doc. 1 145.)
He argues that, because the indictnent alleges facts indicating
Charter's corporate executives and its stockhol ders were aware of
t he fraudul ent "managi ng" or "hol di ng" of service disconnects,® he
cannot be charged with defrauding themof the intangible right to
hi s honest services. He also argues that information alleged in
the indictnment and the other proffered docunents prevents the
government fromsatisfying its burden of proving that he intended
to defraud Charter, that he nmade msrepresentations to its
“deci sion makers,” and that those m srepresentati ons had a “nat ural
tendency to i nfl uence those Charter decision makers.” (Doc. 152 at
8.)

In response to this notion, the government argues that, in
considering inputed corporate know edge, Barford has m sperceived
the distinction between legal and illegal actions of a corporate
officer, i.e., if the corporate officer acted illegally, his
knowl edge could not bind the corporation. Thus, the governnent
mai ntains that Barford' s interpretation of the indictnment does not
elimnate the schene or conspiracy, but rather adds nore

6Barford points out that |ndictnment paragraph 51 all eges:

51. It was also a part of the schene that at a neeting
on Septenber 14, 2001, attended by nunerous Charter
executives, Barford and Kal kwarf presented information
that Charter had between 60,000 and 90,000 rmanaged
di sconnects. Then on October 9, 2001, the new Chief
Executive Oficer’s first day of enploynment at Charter,
Barford and Kal kwarf falsely represented in a neeting
with the new Chief Executive Oficer and two nenbers of
Charter’s Board of Directors that Charter had only 25, 000
managed di sconnects, when def endants knew t hat t he nunber
of managed di sconnects was actually significantly |arger.

He then points to Count XIV Overt Act paragraphs 76(E), 76(Q,
76(1), 76(K), 76(L), and 76(M, and seven extra-indictnent
docunents, all of which he argues “necessarily envelop[ed] M.
Barford’ s superiors, the Board of D rectors, and the mgjority
sharehol der of Charter with full and conplete know edge of M.
Barford's actions which have now been characterized by the
Governnment as mi srepresentations.” (Doc. 152 at 6.)
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coconspirators. The governnment next criticizes as unsupported by
case law Barford's argunent that, because sone sharehol ders may
have known of the fraud, all sharehol ders nust be held to have been
directly informed of the actions against him The gover nnent
asserts that, if just one stockhol der was not provided accurate
information, the indictnment would be sufficient.

Next, the governnent argues that Barford's references to
evidence not within the four corners of the indictnment nust be
di sregar ded. In addition, the governnment argues that Barford's
claimthat the indictnent alleges he told others of the fraudul ent
practice i s not supported by the words of the indictnent. Finally,
t he governnent argues that the two fraudul ent practices set forth
i n paragraph 56 of the indictnent are sufficient by thenselves to
support paragraph 44's "honest services" allegations.

The instant notion to dismss should be denied. First, it
over |l ooks the basic | egal prem se that a corporation's identity and
existence in the law is incorporeal and independent of its
officers, enployees, directors, and sharehol ders. Sargent v.
Comm ssi oner, 929 F.2d 1252, 1259 (8th G r. 1991); R _H. Bouligny,
Inc. v. United Steelwirkers of Am, 336 F.2d 160, 161 (4th Cr.
1964) (citing Bank of the United States v. Deveaux, 9 U S. 61
(1809)), cert. denied 379 U S. 958 (1965). Second, it is not a
defense in a case such as this that corporate executives condoned
the actions of the defendants. United States v. Josleyn, 99 F. 3d
1182, 1194 (1st Cr. 1996), cert. denied, 519 U. S. 1116 (1997); cf.
United States v. Josleyn, 206 F.3d 144, 154 n.10 (1st C r. 2000)
(and cases cited thereat). Finally, it is in the nature of a
pretrial nmotion for summary judgnment on the nmerits of the
plaintiff's allegations in a civil action. See United States v.
Ferro, 252 F. 3d 964, 968 (8th G r. 2001) (in federal crimnal cases
there is no corollary to Federal Rule of Cvil Procedure 56), cert.
denied, 534 U S 1083 (2002); see also United States v.
DelLaurentis, 230 F.3d 659, 661 (3d Cr. 2000); United States V.
Jensen, 93 F. 3d 667, 669 (9th Cir. 1996); United States v. Critzer,
951 F. 2d 306, 307 (11th Cir. 1992) (per curiam. |If thereis nmerit
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in Barford' s argunent, relief nust await the trial judge s ruling
on a nmotion for acquittal at the close of the governnent’s case.
See Fed. R Crim P. 29; Ferro, 252 F.3d at 968.

C. Kal kwarf's notion to dism ss
Kal kwarf argues that the portions of Counts | through Xl
that allege deprivation of the "intangible right to honest

services" under 8 1346 nust be disn ssed, because 8§ 1346 is
unconstitutionally vague on its face and as applied. (Doc. 90.)

A statute can be inperm ssibly vague for either of

two i ndependent reasons. First, if it fails to provide

peopl e of ordinary intelligence a reasonabl e opportunity

to understand what conduct it prohibits. Second, if it

aut hori zes or even encour ages arbitrary and

di scrimnatory enforcenent.

H Il v. Colorado, 530 U.S. 703, 732 (2000); accord United States V.
Cuervo, 354 F.3d 969, 998 (8th Cir. 2004).

First, the Due Process C ause of the Fifth Amendnent prohibits
the enforcenent of a statute the | anguage of which is so vague t hat
people of ordinary intelligence nust guess at its neaning and
differ as to its application; |aws nust be cl ear enough for people
to know what is prohibited so that they can act accordingly.
United States v. Washam 312 F.3d 926, 929 (8th Cr. 2002).

In the constitutional analysis there is a strong presunption
that each Act of Congress is not unconstitutionally vague nerely
because the defendant's acts do not fit easily within the statute's
| anguage. United States v. Nat'l Dairy Prods. Corp., 372 U S. 29,
32 (1963). And "[v]agueness challenges to statutes which do not
i nvol ve First Amendnent freedons nmust be exam ned in the Iight of
the facts of the case at hand." Washam 312 F.3d at 929 (quoting
United States v. Mazurie, 419 U S. 544, 550 (1975)).

Kal kwarf argues that, because 8 1346 fails to define “honest
services” and there is no established plain neaning or |[egal
meaning of the term its scope is unconstitutional because it is
potentially unlimted. The undersigned di sagrees.
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The Second Circuit, in United States v. Rybicki, 354 F.3d 124
(2d Cr. 2003) (en banc), petition for cert. filed, 72 U S L W
3634 (U.S. Mar. 29, 2004) (No. 03-1375), held that § 1346 was not
unconstitutional when applied to the facts of that case. In that
case the defendants, who were |awers, arranged for paynents to
i nsurance conpany adjusters to expedite settlenent of their
clients' clains. The insurance conpanies had witten policies
prohibiting adjusters from accepting any gifts or fees
Utimtely, a superseding indictnment charged the defendants with
schem ng to deprive the i nsurance conpani es of the intangible right
of the honest services of their enployee adjusters by using the
mai | and wire conmuni cations. |d. at 127.

The Second Circuit determned that the proper analysis,
because the case lay outside a First Amendnent context, was to
determ ne whether 8 1346 was unconstitutional as applied to the
facts at hand, to see whether that case fit one of the factua
scenari os approved by courts before McNally v. United States, 483
U S. 350 (1987) (the deprivation of "honest services" was outside
the scope of the mail fraud and wire fraud statutes). Congress had
responded to McNally by passing 8 1346 to reinstate the intangible
rights doctrine as it included honest services. Rybicki, 354 F.3d
at 134. In doing so, the court analyzed pre-MNally cases
i nvol ving bribery, kickbacks, and sel f-dealing and concl uded t hat
t he defendants' actions sufficiently fit the scheme of these cases
and that the statute was not unconstitutionally vague.

Concurring, Crcuit Judge Reena Raggi considered the plain
meaning of the words used in 8 1346, as displayed in commonly
avai l abl e dictionaries, and concluded that "'the intangible right
to honest services' can fairly be understood to nean a legally
enforceable claimto have anot her person provide |abor, skill, or
advice wthout fraud or deception.™ Id. at 153.7 Mor e
specifically, she wote:

"This holding and its follow ng rational e answers defendant's
argunment that on its face 8 1346 is reasonably indefinable.
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| ndeed, inplicit in the plain nmeaning of § 1346 are
two limting principles that serve notice on the public
and guide the police as to the conduct proscribed.

First, the |aw-whether federal or state, civil or
crimnal, tort or contract--nust recogni ze an enf or ceabl e
right to the services at issue. Second, Congress's

decision to qualify the word "services" by the nodifier
"honest" indicates that not every breach of an enpl oynent

contract or service agreenent wll support a federa
fraud prosecution. Wat distinguishes "honest services”
fromthe general provision of |abor, skill, or advice is

that the value of the particular services at issue
| argel y depends on their being performed honestly, that
is, wthout fraud or deception. An enployer's right to
the honest services of enployees entrusted to disburse
assets--as in the case of the insurance adjusters in the
fraud schenme now before us--is an obvious exanple of
conduct falling within the paranmeters of 8§ 1346.

Further, when 8§ 1346 is read together with § 1341
and 8§ 1343, three additional elenents define and limt
t he conduct proscribed: a defendant nust specifically
intend to harmor injure the victimof the fraud schene;
he must m srepresent or conceal a material fact, see
Neder v. United States, 527 U.S. 1, 22 . . . (1999); and
the mails or wires nust be used to further the schene.

| d.

Thus, the court nust |look to the instant indictnent to see (1)
whether it alleges a relationship by which Charter and its
st ockhol ders had an enforceable right to defendants' services; (2)
whet her the val ue of those services |argely depended on their being
performed wi thout fraud or deception; (3) whether defendants are
all eged to have intended to harmor injure the alleged victins of
t he fraudul ent schenes; (4) whether defendants are all eged to have
m srepresented or concealed a material fact; and (5) whether they
are alleged to have used the mails or the wires to further their
schenes. Def endants do not meke any substantial argunent that
factors (4) and (5) play a role in their constitutional analysis.

Regardi ng the first question, the indictnent all eges that each
def endant was an enpl oyee of Charter. Clearly, this enploynent
rel ati onship involved defendants providing services to Charter
directly and to its shareholders indirectly. Regarding the second
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guestion, it ~cannot be gainsaid that, wunder the regulatory
provisions of the securities laws and Securities and Exchange
Comm ssion regul ations allegedin the indictnent, the quality (and,
hence, val ue) of defendants' work, as officers of a publicly traded
corporation, depended in substantial part upon their performng
their duties wthout fraud or deception.

Perhaps the nost critical of the five relevant factors is
whet her defendants are alleged to have intended to injure or harm
the victinms of the schenes. The indictnent in paragraphs 17 and 44
all eges that defendants intended to defraud investors in Charter
securities and the investing public of noney and property and to
deprive Charter and its stockhol ders of their rights to defendants
and ot hers' honest services.

Kal kwarf argues that 8 1346 is wunconstitutional in its
application to this indictnent, because, although the indictnent
all eges a private enploynent context, it does not allege that he
had a private or non-corporate purpose or sought to benefit
personally from the alleged schenes. He argues that in this
respect the statute's application to the facts alleged in this
i ndi ctment was unforeseeable and, thus unconstitutional, because
the statute fails to give fair notice of what it prohibits. See
Bouie v. Gty of Colunbia, 378 U S. 347, 350-52 (1964).

In a menorandum filed by Kal kwarf (and joined by Smth (Doc.
203) and Barford (Doc. 205)) advising the court of supplenenta
authority, defendants urge the court to consider United States v.
Graham No. 03-CR-89 (D. Colo. Mar. 25, 2004) (granting notion for
acquittal under Federal Rule of Crimnal Procedure 29(a) on basis
that 8 1346's "honest services" provision is unconstitutionally
vague as applied to the theory of prosecution and facts of the
case). (Doc. 198 & Ex. 1 at 3-5.)

The undersigned is not persuaded by Kal kwarf's argunents.

First, 8 1346 inports into the mail fraud and wire fraud

statutes the el enent of acts which "deprive another of . . . honest
services." 18 U S. C § 1346. There is no express, concomtant
statutory requirenent of personal gain. United States v.
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St ockhei ner, 157 F.3d 1082, 1087 (7th Gr. 1998), cert. denied, 525
U S 1184 (1999). And there is no requirenent that the defendants
actions result in a transfer of any kind. United States v. G ay,
96 F.3d 769, 774 (5th Cr. 1996), cert. denied, 520 U S 1129
(1997). Even if there were such statutory requi renents of personal
gain or transfer of value, the indictnent alleges that defendants’
actions artificially inflated Charter's stock price, that all four
def endants had "substantial conpensation packages that included
sal ari es, bonuses, stock options and forgivable |oans," and that
Barford, Kal kwarf and McCall held significant interests in Charter
stock." (Doc. 1 17.)

Kal kwarf next adverts to the indictnent's allegations that
defined defendants' "honest services":

(a) the duty to conduct the business of the corporation
i n an honest fashion;

(b) the duty to report corporate financial and
operational results accurately and fairly; and

(c) the duty to wutilize the financial and human

resources of the corporation for the best interests

of the stockhol ders.
(ILd. Y 17, 44.) He argues that for the court to endorse these
duties as conponents of honest services would be an inpermssible
judicial gloss on the wwre and mail fraud statutes as suppl enent ed
by 8 1346, with no | egal indication of Congressional intent. The
under si gned agai n di sagr ees.

Any reasonable person would understand that defendants’
enpl oynent by Charter obligated them to perform the follow ng
services: (a) to conduct the business of the corporation, (b) to
report the financial and operational results, and (c) to use the
corporation's financial and human resources. |Indeed all three of
these facets of an executive enployee providing services to his
corporate enpl oyer are subsunmed in Charter's obligations under the
securities laws and regulations alleged in paragraph 8 of the
indictment. Further, any reasonabl e person woul d understand that
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to perform these services honestly, one would be expected to
performthemw t hout fraud or deception, accurately and fairly, and
for the best interests of the stockhol ders.

Havi ng consi dered Graham the undersigned is not persuaded,
because that out-of-circuit, district court case (1) avoi ds Rybi ck
by calling it "sui juris" and not addressing it otherw se, (2) does
not consider Judge Raggi's well-reasoned analysis, (3) is
procedural Iy distingui shable because it cane at the close of the
government's case-in-chief and was based on "the evidentiary
record,” and (4) was influenced by the governnent's "confession"
that it struggled to understand the nmeaning of the right to honest
services in the context of the case. (See Doc. 198 Ex. 1 (G aham
at 4-5.)

Kal kwarf al so argues that the all eged schenes to obtai n noney
and property are legally insufficient, because they do not allege
that he intended to obtain noney or property from the alleged
victinms (and what the nature of the noney or property was), i.e.
the investors in Charter securities and the investing public. The
under si gned di sagrees. The indictnent alleges that Charter is a
publicly traded conpany (Doc. 1 § 7), and that defendants "devi sed

a schene to defraud investors . . . of noney and property
by falsely inflating Charter's [financial data] . . . in
order to inflate artificially Charter's stock price. . . ." (ld.

at MY 17, 44.) A reasonably intelligent person would understand
that to act to artificially®inflate® the value of a publicly traded

8The term "artificial" is one of a group of words "that nean
not genuine." The Anerican Heritage Dictionary of the English
Language 75 (Houghton Mfflin Co. 1969).

°l'n economcs, to inflate neans "to raise or expand
abnormally." [1d. at 674.
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conpany, as alleged, is to act to defraud!® t hose who own and i nvest
in such stock

Kal kwarf also argues that the indictnent fails to allege
specifically how the generally alleged “false and fraudul ent
pretenses, representations and prom ses” were naterial. Thi s
argunent is gainsaid by the all egati ons of paragraphs 8 (descri bing
the securities laws' and regulations' requirenents), 9 and 20
(i1dentifying Charter's public accounting firm, 10 (describing the
factors relied upon by stock analysts with whom Charter regularly
communi cated), 11 (defining "operating cash flow'), 12 (defining
"revenue"), 13 (defining "subscriber growh"™ and "interna
subscri ber growh"), and 16-18, 44, 46, 48, and 55 (specifically
alleging actions of defendants which are consistent with the
all eged intent to defraud).

For these reasons, the undersigned concludes that 8§ 1346 is
not unconstitutional and that Counts | through X1l are legally
sufficient on their face. Per force, defendant's argunent--that
t he conspiracy charged in Count XIV nust be di sm ssed because it is
based on the insufficiently alleged schenme to defraud charged in
Counts VII through XlIll--fails.

D. Bill of particulars

Kal kwarf mnmoved for a bill of particulars on August 29, 2003
(Doc. 58), and again on Cctober 29, 2003 (Doc. 108). Smth also
requested a bill of particulars. (Doc. 67.)

Kal kwarf seeks specification of the follow ng information:

1. | dentification of the specific figures contained in
the press releases and docunments sent to the SEC
that the governnent alleges were “falsely” or

1" The crinme of mail fraud is broad in scope and its fraudul ent
aspect is neasured by a nontechnical standard, condemni ng conduct
which fails to conform to standards of noral uprightness,

fundanmental honesty, and fair play." Atlas Pile Driving Co. V.
D Con Fin. Co., 886 F.2d 986, 991 (8th Cr. 1989). An "intent to
harm is the essence of a schene to defraud." United States v.

Ervasti, 201 F.3d 1029, 1035 (8th Gr. 2000).
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“fraudulently inflated” as alleged in paragraphs
28, 47, 54, 58, 61, 63, 65, 67, 71, 73, 75, and 76.
A, B, D, F., O, and P.

2. The identity of the “senior I|evel enployee”
referred to in paragraphs 16, 19, 22, 23, 24, 25
and 26 of the indictnent.

3. The identity of the “Charter senior executive” who
is referred to in paragraphs 76. E, G, 1., J.,
K., and M of the “Overt Acts” section of the
indictnment that purports to detail alleged overt
acts in furtherance of the conspiracy.

4. The identities of t he known uni ndi ct ed
co-conspirators referred to in paragraph 75 of the
i ndi ct nent .

5. Whet her the allegations in paragraphs 17 and 44
regarding a deprivation of noney and property are
asserting an actual deprivation of noney and
property or an intended deprivation of noney or

property.

6. To the extent the governnment contends that there
was an actual deprivation of noney and property,
the identities of the individuals or entities that
were deprived of noney and property as alleged in
paragraphs 17 and 44.

7. | dentification of the specific noney and property
referred to in paragraphs 17 and 44 that were
purportedly the object of the alleged fraud.

8. Specification of how the conduct alleged in the
indictnment, i.e., the inclusion of “fraudulently
inflated” figures in press releases and docunents
sent to the SEC, is causally related to any
purported deprivation of noney or property.

9. The source of the duties alleged in Y 17(a), (b),
(c) and 91 44(a), (b), (c) that are clainmed to be
owed to Charter and its stockholders as part of
their intangible rights to honest services.
(Docs. 58, 108.)
Kal kwarf maintains that the information he seeks falls into

five categories:



(1) identification of the specific nunbers alleged to be
“fraudulently inflated” in certain press rel eases and SEC
filings that are referenced in the indictnment; (2)
identification of certain unnaned individuals and

pur ported uni ndi cted co-conspirators that are referenced

in the indictnment; (3) disclosure of whether the

governnment contends an actual deprivation of noney or

property occurred and identification of the purported

“victinms” of such deprivation; (4) the specific “noney

and property” that was the object of the alleged schene

and the nexus between the alleged schene and that

specific property; and (5) the source of the duties that

are claimed to be owed to Charter and its stockhol ders as

part of their intangible rights to honest services.

(Doc. 108 (Mem) at 1-2.)

In his request, Smth seeks nineteen pieces of evidentiary
detail, including definitions of words. Finally, he desires to
adopt by reference and i ncorporate Kal kwarf's request for a bill of
particulars. (Doc. 67.)

The governnent responds that Kal kwarf's and Smth’s requests
and notion for a bill of particulars should be deni ed, because the
i ndictment and discovery are sufficient to allow defendants to
prepare for trial, mnimze the danger of surprise at trial, and
pl ea their convictions in bar of another prosecution for the sane
of fense. (Doc. 121.)

"The court may direct the filing of a bill of particulars.”
Fed. R Cim P. 7(f). "Abill of particulars serves to informthe
def endant of the nature of the charge against himwth sufficient
precision to enable himto prepare for trial, to avoid or mnim ze
t he danger of surprise at trial, and to enable himto plead his
acquittal or conviction in bar of another prosecution for the sane
of fense when the indictnent is too vague and indefinite.” United
States v. Hernandez, 299 F.3d 984, 989-90 (8th GCr. 2002), cert.
denied, 537 U. S. 1134 (2003). Pretrial discovery of evidentiary
details, however, is not the intended purpose of a bill of
particulars. United States v. Wssels, 12 F. 3d 746, 750 (8th G r
1993), cert. denied, 513 U S 831 (1994). The court has broad
di scretion in granting or denying a bill of particulars. United

States v. Sileven, 985 F.2d 962, 966 (8th Cr. 1993).
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In this case, the indictnent substantially follows the words
of the relevant statutes and inforns Kalkwarf and Smith of the
charges agai nst themw th sufficient particularity to allowthemto
prepare their defenses. Mreover, a bill of particulars is not the
proper vehicle for requests for definitions of words beyond their
plain neaning. See United States v. Smallwood, 443 F.2d 535, 540-
41 (8th Cir.) (affirmng the denial of a bill of particulars that
requested an explanation of the term "accumul ated | oss"), cert.
denied, 404 U S. 853 (1971). Requiring the governnent to provide
a bill of particulars would serve no |l egitimte purpose as Kal kwar f
and Smth shoul d be capable, fromthe di scovery materi als provided,
of determning the information relevant to the all eged of fenses.

E. I ndi ct ment sur pl usage

Smth has noved to strike as surplusage (Doc. 141) any
reference to himin indictnent paragraph 7, which alleges that,
"[al]s a result of their enploynent at Charter, Barford, Kalkwarf,
McCall and Smth were all provided substantial conpensation
packages that included salaries, bonuses, stock options and
forgivable loans,” and that "Barford, Kalkwarf and MCall held
significant interests in Charter stock" (Doc. 1 at 2.) Smth
mai ntains that paragraph 7 is irrelevant because it does not
describe essential elenents of wire fraud and conspiracy, and is
i nflammatory and prejudicial. He maintains that the governnent
seeks to "trade upon the public's feeling of outrage at executives
of other corporations in other cases who are alleged to have
converted corporate assets to their personal benefit." (Doc. 141.)

The governnent responds that (1) Smth incorrectly defines
relevance as limted to | anguage descri bing the essential el enents
of the crine alleged, (2) he cannot set forth a credible claimof
prej udi ce, because he has not provided any support for his claim
about trading on the public’s feeling of outrage at executives, and
(3) the sentence he challenges is not inflammatory. (Doc. 155.)

Smth replies that, because the indictnent carefully
di stingui shes him from def endants who held “significant interests
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in Charter stock” from which a benefit from a stock price spike
m ght be realized, this distinction is crucial in that it |eaves
paragraph 7 alleging only that he was provided with a substanti al
conpensati on package, not that this conpensati on package was tied

to the "Subscriber Inflation Schene."” Next, he argues that the
government m sstates the |egal standards governing rel evance for
Rule 7(d) purposes. Finally, he asserts that it is comon

know edge cor porate scandal s i nvol vi ng executive pay have becone a
| arge issue in recent years. (Doc. 162.)

"As a general rule, an indictnent may not be anended." United
States v. Ross, 210 F.3d 916, 922 (8th Cr.), cert. denied, 531
U S 969 (2000); accord Ex parte Bain, 121 U.S. 1, 7 (1887). On a
defendant's notion the court may strike surplusage from the
indictment. Fed. R Cim P. 7(d). But courts "should not excise
part of the indictnent lightly." United States v. Hitt, 249 F.3d
1010, 1031 (D.C. Cir. 2001). A Rule 7(d) notion "should be granted
only where it is clear that the allegations contained therein are
not relevant to the charge made or contain inflammtory and
prejudicial matter." United States v. Fiqueroa, 900 F.2d 1211
1218 (8th Cir.) (internal quotations omtted), cert. denied, 496
U S. 942 (1990).

Smth's notion nust be denied. Smth's contention--that
"relevance" is determned by whether the |anguage at issue
describes the essential elements of the crine alleged--rests on
United States v. Collins, 920 F.2d 619 (10th G r. 1990). I n

Collins, the Tenth Grcuit noted that "language in the indictnent
describing the essential elenents of the crine alleged is not
sur pl usage and cannot be stricken under Rule 7(d)." [d. at 631
The Tenth Circuit did not rule that an indictnment's all egations
must be limted to the essential elenents of the crine charged.
An Eighth Grcuit case, United States v. Figueroa, 900 F.2d
1211, 1218 (8th Gr. 1990), is instructive on the issue of

rel evance. |In Fiqueroa, the defendants objected to all egations of
overt acts in a drug conspiracy charge. ld. The court clearly

stated that the government was "not required to either allege or
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prove that a conspirator conmtted an overt act." |d. Moreover,

the court held that "the overt act allegations . . . were neither
irrelevant nor inflammtory and prejudicial because they closely
paral l el ed the evidence adduced at trial." 1d.

In this case, the government has indicated that it expects to
i ntroduce evidence relating to Smth's conpensation of a high
sal ary, stock options, and bonuses. Because Smith has already
claimed in court filings that he had no personal gain from the
charged fraud and that he only commtted the acts at the
instruction of supervisors, the governnment argues, and the
under si gned agrees, that such evidence woul d provi de evidence of a

notive to commt the fraud, i.e., personal gain. See United States
v. Noland, 960 F.2d 1384, 1388 (8th Cr. 1992) ("evidence of
notive is generally adm ssible where relevant"). Whet her such

evidence ultimately mght be excluded under Federal Rule of
Evi dence 403 is not an issue before the undersigned. !

Moreover, Smth's reliance on United States v. Spalding,
01-152-CR-01, 2002 W 818129, at *5 (S.D. Ind. Apr. 24, 2002), as
an exanple of a court's striking |anguage from an indictnent for
failure to recite any of the essential elements of the charge is
m spl aced. Wiile Spalding noted that paragraphs in the
indictment's background section (which were stricken) did not
recite any of the essential elements of the charge, the court also
explained that the legal principles defined in those background
paragraphs mght "lead to confusion of issues"!? and would be
furnished in proper formto the jury in the final instructions.
Id. In any event, introductory information may be particularly
hel pful . See United States v. Auqustine Med., Inc., No. Cim
03-321(1-8), 2004 W. 502183, at *4 (D. Mnn. Mar. 11, 2004) ("in

1Smith states that "an evidentiary ruling is not necessary."
(Doc. 162 at 3.)

125pal di ng had objected to certain paragraphs as "inaccurate
concl usions of |aw which would be prejudicial to the defendant."
2002 W 818129, at *4. Smth does not contend that paragraph 7
contains inaccurate |egal concl usions.
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factually and legally conplex cases, background information is
particularly helpful for contextualizing the crimnal conduct
alleged"); United States v. Cisneros, 26 F. Supp. 2d 24, 55 (D.D.C
1998) ("The Governnent is not required to provide a bare-bones
Indictnment; in fact, the opposite is encouraged."); see also United
States v. Mulder, 273 F.3d 91, 100 (2d G r. 2001).

At this early stage of the proceedings, it is not clear that
paragraph 7 is not relevant to the charges nade or contains
inflammatory and prejudicial matter. See Dranowv. United States,
307 F.2d 545, 558 (8th Cir. 1962). The notion to strike
sur pl usage, therefore, is denied wthout prejudice.

I11. JO NDER AND SEVERANCE

Smth has noved for separation of the trial of Counts |
through VI fromthe trial of Counts VII through XV, or severance
of his trial fromthe trial of Barford and Kal kwarf.® (Doc. 69.)
Kal kwarf has noved to sever his trial fromthat of Smth on grounds
of m sjoinder (Doc. 149) and for separation of the trial on Counts
| through VI from Counts VII through XIV (Doc 150). Barford has
al so noved to sever his trial fromSmth's trial. (Doc. 154.)

In his notion, Smth asserts that the trial of "Revenue
Enhancenent Schenme" counts (Counts | through WVI) should be
separated fromthe "Subscri ber Inflation Schenme" counts (Counts VI
t hrough X V). First, he maintains the joinder in one trial of
all eged schenes that involve a different series of acts and
transactions viol ates Federal Rule of Crimnal Procedure 8(b). He
contends that the only commonalities between the two schenes are
that they allegedly occurred at Charter and that Barford and
Kal kwarf were allegedly the architects of both schenes. (Doc. 69
at 1-2, 5-8.) Second, he contends that |imting and cautionary

BBarford requested leave to join in Kalkwarf's notion to
di sm ss. (Doc. 87.) The court sustained Barford s notion but
directed himto advise the court of entitlenent to relief by reason
of the court's ruling of the subject nmotion. (Doc. 119.) He has
not done so.
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instructions would be insufficient, and that separate trials would
be necessary, to allay the inherent prejudice of trying the two
al | eged schenes together. (ld. at 2-3, 12-13.)

Kal kwarf argues in his m sjoinder-based notion that he will be
prejudiced if heis tried jointly with Smth, because (1) there is
an irreconcil able conflict between his and Smth's defenses, i.e,
Smth maintains that he nerely followed the directions of his
superiors, whereas Kal kwarf maintains he gave no orders to Smth
and (2) a joint trial wll result in conflicts between the
respective constitutional rights of these defendants. (Doc. 149.)
In his notion for separate trials, Kal kwarf makes argunents sim | ar
to those of Smth. (Doc. 150.)

In his notion, Barford seeks to sever his and Smth's trials.
He maintains his rights under the Confrontation C ause wll be
violated if Smth's incrimnating extrajudicial statenents are
admtted into evidence in a joint trial. He al so contends that
redaction and a limting instruction will not aneliorate this
constitutional error. Finally, he adds that any proposed redaction
of FBI Special Agent Coates's testinony or the witten FBlI 302
reports would materially strip Smth's statenents to the core and
violate the rule of conpleteness reflected in Federal Rule of
Evi dence 106. (Doc. 154.)

The governnent opposes the three notions described above
(Docs. 167-68.) It maintains joinder is proper under Rule 8(b) "in
that the indictnment charges a series of acts or transactions in
which all defendants participated and which had the effect of
overstating Charter’s operating results during the period August
2000 through March 2002." It adds,

[t] he | anguage of [the] chargi ng paragraphs [ (paragraphs
17 and 44)] is virtually identical, with the exception of
the allegations as to how the schene to defraud was
carried out. The purpose of the fraud alleged is the
sanme--“to defraud i nvestors in Charter securities and the
investing public of noney and property by nmeans of
materially fal se and f raudul ent pr et enses,
representations and promses.” The alleged goal is the
same--“toinflate artificially Charter’s stock price, and
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to deprive Charter and its stockhol ders of their nateri al
and intangible rights to the defendants’ and other
enpl oyees’ honest services.” The honest services of
which Charter and its stockholders were deprived are
all eged identically in both counts.

(Doc. 168 at 4.) Moreover, the governnent anticipates that the

proof it will present regarding the two charged schenes--i.e.
evi dence about Charter, its business operations, its accounting
practices, its relationships with Wll Street and industry

anal ysts, its corporate culture, and its continuing enphasis on
meeti ng stock anal ysts’ projections of its operating results--wll
overlap substantially. In addition, the governnment asserts that
the Eighth Crcuit has upheld the joinder of defendants under Rul e
8(b) in cases in which the proof at trial involved charges nore
separated than those in this case. (ld. at 5-6.) Finally, the
government argues that, even if the counts were severed, evidence
of each schene woul d be adm ssible at the trial of the other schene
under Federal Rule of Evidence 404(b). (ld. at 7-9.)

Def endants have also replied to the governnent's responses.
(Docs. 175, 178-79.) Smth maintains that "the two schenes i nvol ve
different sets of actors engaging in different conduct at different
times for different reasons, with no concrete facts to patch the
two schenes together." (Doc. 170 (Mem) at 2.)

I n det erm ni ng whet her any defendant is entitled to a separate
trial, the court nust decide whether joinder (1) was proper under
Rule 8(b), and (2) is likely to have a "substantial and injurious
effect or influence in determining the jury's verdict.” Uni t ed
States v. Lane, 474 U.S. 438, 449 (1986) (internal quotations
omtted).

Two or nore defendants may be charged in the sane
indictnment or information if they are alleged to have
participated in the sane act or transaction or in the
same series of acts or transactions constituting an
of fense or offenses. Such defendants may be charged in
one or nore counts together or separately and all of the
def endants need not be charged in each count.



Fed. R Cim P. 8(b). "Rule 8(b) requires that there be sone
comon activity involving all of the defendants which enbraces al
the charged offenses even though every defendant need not have
participated in or be charged with each offense.” United States v.
Bl edsoe, 674 F.2d 647, 656 (8th Cr.), cert. denied, 459 U S. 1040
(1982); accord United States v. Quiroz, 57 F. Supp. 2d 805, 828 (D.
M nn. 1999). The propriety of the joinder generally nmust appear on
the face of the indictment. United States v. Wadena, 152 F. 3d 831,
848 (8th Cir. 1998), cert. denied, 526 U S. 1050 (1999); United
States v. Andrade, 788 F.2d 521, 529 (8th GCr.), cert. denied, 479
U S. 963 (1986).

There is a presunption that all charged co-conspirators shoul d
be tried together when the proof against each is based upon the
sanme facts and evidence. See United States v. Frazier, 280 F.3d
835, 844 (8th Cr.), cert. denied, 535 U S 1107 (2002); United
States v. Huff, 959 F.2d 731, 736 (8th Cr. 1991), cert. denied,
506 U.S. 855 (1992). "Once defendants are properly joined under
Rule 8, there is a strong presunption for their joint trial, as it
gives the jury the best perspective on all of the evidence and
therefore increases the likelihood of a correct outcone.”™ United
States v. Flores, No. 03-2116, 2004 W 691179, at * 5 (8th Gr.
Apr. 2, 2004) (internal quotations omtted).

M sj oi nder vel non is but one factor to assess in determning
whet her severance should be ordered. Joint trials are favored
because they “conserve state funds, dimnish inconvenience to
W tnesses and public authorities, and avoid delays in bringing
t hose accused of crime to trial.” Lane, 474 U. S. at 449 (internal
quotations omtted). The court nust | ook to defendant’s show ng
that prejudice would result fromjoinder and consi der whet her such
prejudi ce can be avoided at trial. Very often, relevant factors
cannot be fully evaluated until during trial, such as the effect of
l[imting instructions or the strength of the governnent’s evi dence,
and the nunber of defendants tried jointly. United States v.
Sazenski, 833 F.2d 741, 745-46 (8th G r. 1987), cert. denied, 485
U S. 908 (1988).




Despite the preference for joint trials, if the joinder of
of fenses or defendants in an indictnent appears to prejudice a
def endant, the court may order separate trials of counts, sever the
defendants' trials, or provide any other relief that justice
requires. See Fed. R Crim P. 14(a); United States v. Zafiro, 506
U S. 534, 539 (1993); United States v. Boyd, 180 F.3d 967, 982 (8th
Cr. 1999).

In this case, the undersigned believes joinder is proper under
Rul e 8(b) because the indictnent, in paragraphs 17 and 44, charges
a series of acts or transactions in which all defendants
partici pated and whi ch had the sane effect of overstating Charter's
operating results.

Moreover, separate trials of —counts or severance of
defendants' trials is not warranted under Rule 14(a). Defendants
have not shown the |ikelihood of severe or conpelling prejudice.
United States v. Pherigo, 327 F.3d 690, 693 (8th Gr.) ("the
necessary prejudi ce nust be 'severe or conpelling "), cert. denied,
123 S. . 2663 and 124 S. Ct. 420 (2003). Moreover, "[t]he nere
fact that one defendant tries to shift blame to another defendant
does not nmandate separate trials."” Flores, 2004 W. 691179, at *5

(internal quotations omtted). "Simlarly, the possibility that a
def endant's chances for acquittal may be better in a separate tri al
is an insufficient justification for severance." 1d. Conflicting

or mutually antagonistic defenses are not be prejudicial per se.
Zafiro, 506 U. S. at 539.

I n addi ti on, proper redaction of Smth's statenent inplicating
Barford and Kal kwarf would deal effectively wth the Sixth
Amendnent concerns addressed in Bruton v. United States, 391 U. S
123, 126, 135-36 (1968). See United States v. Coleman, 349 F.3d
1077, 1085 (8th Cr. 2003) ("Bruton violations may be avoided
t hrough redaction if a cautionary jury instructionis given, if the
redactions are neutral, and if they do not obviously directly refer
to the defendant."); United States v. Wbber, 255 F.3d 523, 526
(8th Cir. 2001) ("[T]he district court has broad discretion to




choose anong reasonabl e evidentiary alternatives to satisfy
the rule of conpleteness reflected in Rule 106.").

| V. PRETRI AL SCHEDULI NG CONFERENCE

Pursuant to Federal Rule of OCrimnal Procedure 17.1,
defendants Barford and Kalkwarf have noved for a pretrial
schedul i ng conference to consider such matters as will pronote a
fair and expeditious trial. (Doc. 147.) The governnent does not
oppose the notion but requests that any such conference be held
after the pretrial notions have been rul ed. (Doc. 161.) The
nmotion will be deferred to the district judge.

V.  EVI DENTI ARY HEARI NG MOTI ONS
A Smth's notion to dismss and to suppress evidence
Smth argues that the indictnent against him should be
di sm ssed, because in an imunity agreenent into which he entered
with the governnment, the governnment made a binding comm tnent of

transactional imunity. He maintains that he honored his
obligations wunder the imunity agreenent, waiving his Fifth
Amendnent rights in the process. Alternatively, he noves to

suppress statenents nmade during an August 7, 2002 proffer neeting,
pursuant to the imunity agreenent. (Doc. 66.)

I n connection with his aforesaid notion, Smth has al so noved
for in canera review of a Menorandum of Interview setting forth
statenments he nmade at the proffer neeting with the governnment.
(Doc. 68.) The court ordered the subm ssion to the court of this
Menmor andum of Interview for in canera review

The governnent responds that (1) Smth was never prom sed
immunity, (2) never fulfilled the alleged condition of the inmmunity

agreenent, i.e., "giving sufficient informationto 'prove a case,'"
and (3) his alternative request ignores the terns of the August 6,
2002 proffer letter, which state that the statenents will not be

used directly against Smth at any trial whether during the



governnent's case-in-chi ef, cross-exam nation, or rebuttal . (Doc.
73.) Smth replies to the government's response. (Doc. 84.)

Foll owi ng the evidentiary hearing the undersigned nmakes the
follow ng findings of fact and concl usi ons of | aw

FACTS

1. Janes H. Smth, 111, age 55, had been a resident of
Cal i fornia. He is a Certified Public Accountant who, between
Sept enber 2000 and Decenber 2001, was enployed by Charter as its
Senior Vice-President of Operations in its Western D vision.

2. On August 2, 2002, FBI Special Agent Zachary Coates and
anot her agent went wunannounced to Smth's residence then in a
suburb of Denver, Col orado, to interview hi mabout the *di sconnect
practices” at Charter. It was then very early in the governnment's
i nvestigation of Charter. Smith told the agents that he was a
senior vice-president of Charter operations for the western
division. The agents did not state to himthat he was a target in
their investigation due to his corporate position at Charter.
Agent Coates told Smth that there were those in the Charter
organi zati on who woul d be held accountable for what happened and
that the United States Attorney woul d deci de where the |ine would
be drawn. Coates never told Smth that his position at Charter
woul d be an inportant factor in the decision of whether or not to
prosecute him Smth knew he had the constitutional right to
remain silent, but he answered the agents’ questions. \Wen the
agents left his residence, he tel ephoned his attorney, Neil Peck,
and told himabout the interview

3. On August 5, 2002, Smth net with Peck at Peck's office
in Denver, Colorado, and gave him a copy of a Septenber 9, 2001
emai |, which described Charter’s di sconnect practices. The email,
froma senior officer at Charter to Smth and others at Charter,
di scussed getting reportable financial results by "snoke and

14The governnent takes no position as to the notion for in
canera review. (Doc. 72.)
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mrrors." Peck told Smth that Smth appeared to have i nformation
that woul d be hel pful to the governnment, m ght be a target of the
i nvestigation, and had the right toremain silent. Peck told Smth
he would contact the governnment and request that Smth receive
transactional immunity in exchange for his cooperation.

4. Thereafter on August 5, Peck tel ephoned Special Agent
Coates and told himthat Smth had nore information, including a
docunent that woul d assist the investigation, and that Smth woul d
need to receive transactional inmunity. Coat es responded by
telling Peck that whether or not Smth would receive transacti onal
immunity was a decision for the United States Attorney's Ofice.
Coates said he would forward the request to that office. Lat er
t hat norni ng Coates passed the information to AUSA Rosemary Meyers
in St. Louis.

5. Still later on August 5, Peck spoke by conference
tel ephone call with United States Attorney Raynond G uender and
AUSAs M chael Reap, Janes Martin, Jeffrey Jensen, David Rosen, and
Meyers, in St. Louis. Agents Coates and Howard Marshall also
participated in the conference call. Martin had first becone
involved in the Charter investigation that day. Peck stated that
he represented Smth, that Smth had very val uable information for
the governnent, and that he thought Smth ought to receive
transactional imunity for his cooperation. Peck was told that the
government was in no positionto grant Smith inmunity at that tine;
rather, the prosecution staff would consider later what was to
happen. Peck read part of the Septenber 9 email that Smth had
given him Martin asked Peck whether Smth had information about
Paul Allen, a Charter official, and whether Smith would be willing
to wear a hidden electronic recording device in the governnent's
i nvestigation. Peck said that wearing a devi ce was unnecessary for
Smth to get transactional immunity, considering the nature of the
information he had to give. |In the discussion, Reap stated that
Smth would not receive transactional immunity in that
conversation; rather, consideration of extending transactional
immunity to himwould occur at a later date, after Smth nmade a
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proffer of information. Peck, hinmself a former AUSA, stated he
understood that. Martin stated that the governnent woul d send Peck
a"proffer” letter. No one offered Smth transactional immunity in
this conversation. No one stated that Smth's position wth
Charter was relevant or irrelevant to whether transactional
immunity would be offered to him A proffer interview was
schedul ed for August 7.

6. In an August 6, 2002 telephone conversation, Peck
reported to Smth that he had contacted the governnment |awers in
St. Louis about transactional imunity, that the governnent was
very interested in the information Smth could provide, that
Smth s wearing a conceal ed eavesdroppi ng devi ce was suggested by
t he governnent, and that they wanted to neet with Smth on August
7 in Peck’s office.

7. On August 6, 2002, AUSA Martin faxed to Peck a witten
letter outlining the government’s position regarding Smth's
cooperation and anticipated "proffer"” of information. (Smth Ex.
3.) In pertinent part, Martin wote to Peck:

It is . . . our understanding that M. Smth .

W shes to continue his cooperation w th the Governnent in
its investigation of possible violations of the federal
crimnal laws by Charter Comrunications, Inc. in return
for transactional 1munity. Before our office can
consider granting your client imunity inthis matter, we
have requested a proffer fromyour client.

The purpose of this letter is to set forth the terns
of the proffer agreenent entered into between the United
States of Anerica, by its attorney, Raynond W G uender,
United States Attorney . . ., and Janmes G Martin, [AUSA]
for said district, and your client :

At this tinme, the Governnent agrees that any
statenents made by M. Smth during the proffer will not
be used directly agai nst hi mat any trial, whether during
the Government’s case in chief, cross-exam nation, or
rebuttal. This agreenent applies only to direct use of
M. Smth' s statenents. Leads devel oped as a result of
the proffer could be used in any potential prosecution
against M. Smth. Additionally, were M. Smth
prosecuted and he testified at trial contradicting
statenents mnmade during the proffer, the proffer
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statenments could be used as prior inconsistent
st atenents. If your client fails to be conpletely
truthful during the proffer, his statenments coul d al so be
used agai nst him

The information set forth above is fully and
conpl etely the substance of any agreenent nmade between
the parties. If this is agreeable to you and your
client, please contact ne i nmediately.

(Id.) Peck did not like the statenent in the |letter about | eads
bei ng fol |l owed agai nst the other Charter officials. He tel ephoned
Martin to try to get this statenment renoved; Martin refused. Peck
did not conplainto Martin that the letter did not include criteria
for Smth's entitlenment to transactional inmmunity. Peck faxed
Smth a copy of Martin's letter; he told Smth that he felt Smth
had to accept those terns. Nowhere inthis letter did Martin state
that Smith's corporate position would be inportant in the decision
whether to indict Smth. Arrangenents were nade for Martin to neet
with Peck and Smith in Col orado the next day.

8. At 8:30 a.m, on August 7, 2002, Smth net with Peck in
Peck’ s Denver office. Peck told Smith that, before he answered any
of the governnent’s questions, he would nmake it clear that Smth
wanted transactional inmmunity, because his information could be
hel pful to the governnment. Smth knew he had the right to remain

silent. They di scussed how they believed the neeting with the
government attorneys that day woul d proceed.
9. At 9:30 a.m, on August 7 in Peck’'s office conference

room with Peck?! present, Smth met with AUSA Martin, Special Agent

SUpon notion of the United States (Doc. 91), the undersigned
has received and reviewed in canera the original handwitten notes
of attorney Peck of this neeting. These notes contain the
foll ow ng statenents which Peck testified Martin made: "If we get
sufficient info (sic) fromyou to prove a case we will give you the
i munity requested” and " Doesn't care what you told Zach [ ( Speci al
Agent Coates)] or NP [(Neil Peck)]. Only interested in what you
say today."
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Coates, and Inspector Boland.® Martin had not been expressly
authorized by the United States Attorney's Ofice to offer
transactional imunity at that tinme. After the introductions, Peck
made an introductory statement about Smth's position and stated
that Smth had very valuable information in exchange for
transactional immunity. Peck and Martin di scussed the contents of
the proffer letter he had sent Peck. Martin stated that any
i mmuni ty di scussi on beyond the witten proffer Ietter woul d have to
be made by the prosecutorial group in St. Louis. He did not have
express authority to grant inmmunity to Smth at that tine and nade
no statenent describing any condition for a grant of imunity.
Martin stated that there was information about inproprieties
involving the reporting of the nunbers of subscribers and that
Smth was involved. He told Smth that the governnent believed
that Smth had rel evant information, that others above himin the
corporation have greater information, and that Smth could be
indicted as a participant in crimnal activity. Martin told Smth
that he did not care what Smth had told Peck or the FB
previously; all he cared about was what Smth would tell himthat
day. Martin also stated that the governnent wanted to consider
Smth's informati on before it deci ded whether to extend imunity to
him Martin never stated that Smth's title and position would be
any factor or determnant, inportant or otherwise, 1in the
governnment’s decision to offer himimmunity. He also never stated
that transactional immunity would be extended to Smth if his
information was sufficient to prove a case.!  Thereafter, no
government i nvestigator interviewed Smth about the Charter matter
10. Next, Smth and Peck net privately. They believed
Smth's statements would nerit transactional immunity. Therefore,

®Upon nmotion of Smith, the undersigned has received and
reviewed in canera the typewitten Menorandumof Interviewwitten
by Inspector Boland at this neeting. In it Boland did not record
any conversation between Peck and Martin.

YI'n this respect the undersigned credits the testinony of
Martin over that of Peck and Smth.
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Smth decided to waive his Fifth Anendnent right to remain silent
and to cooperate with the governnent. Thereafter, Smth waived his
right to remain silent and nmade statements to the prosecutor and
the investigators. The proffer interview | asted approxinately 6
hours, including |unch. Wen the interview ended, Peck asked
Martin howlong it would take for the governnent to deci de whet her
to give Smth transactional imunity. Mrtin responded that this
deci sion would take a couple of weeks. Peck was told that the
deci si on whet her to extend transactional imunity to Smth was not
Martin's alone. Peck expressed his belief that Martin would have
substantial influence when the decision was made.

11. Between August 7 and Cctober 4, 2002, Peck and Martin
spoke by tel ephone many tines. Each tinme Martin reported to Peck
that no decision had been nade on whether Smth would be given
immunity or would be prosecuted. On Cctober 4 Martin told Peck
that sonme in the United States Attorney's Ofice wanted to
prosecute Smth because of his corporate position.

12. On COctober 7, 2002, Peck wote Martin as foll ows:

Thank you again for giving ne |ast Friday [ (Cctober

4, 2002)] a candid status report regardi ng your office’s

investigation into possible financial accounti ng

irregularities at Charter Conmunicati ons. VWile Trey

Smith and | renai n di sappoi nted that no decision has yet

been made to grant M. Smth transactional inmunity in

return for his full and conplete cooperation and

testinony, we continue to hope that such a decision wll
be made in the relatively near future.

Your statenment that no information has cone to your
attention which contradi cts what Trey Smth has told you
reinforces our viewthat the i nformation provi ded by Trey
is truthful, credible and will provide a sound basis for
a successful prosecution against the nbst senior
officials of Charter Communi cations. Inthis connection,
| would request that you rem nd any of your colleagues
who may be opposed to giving Trey a “pass” that in
addition to i nportance and trut hful ness of his testinony,

Trey . . Wth respect, giving due consideration to
all of these factors seems to me to wei gh concl usively
agai nst prosecution of Trey Smth . . . and in favor of

giving himtransactional immunity.



If it would advance favorable consideration of
transactional imunity for Trey Smth, we would be
willing for himto be interviewed again, in St. Louis if
necessary, under the sane terns and conditions set forth
in your letter dated August 6, 2002. W appreciate your
efforts to bring our discussions to a satisfactory
resol ution.

(Smth Ex. 6.) The letter did not nention any prom se by Martinto
extend transactional imunity to Smth. |In the nonths follow ng
this letter, Peck and Martin spoke several tinmes; Martin called
Peck on two occasions for information. |In these conversati ons Peck
asked Martin for information about whether Smth would be
prosecuted. Martin responded that sonme in the office said Smth
shoul d be prosecuted because of his involvenent in the crimna
activity; he told Peck that the matter was still being debated.

13. During the week of March 3, 2003, Peck and Martin spoke
by tel ephone about the issue of immunity for Smth. Mrtin told
Peck that he had no information that would relieve him of his
concern. Martin stated that other information indicated facts that
Smith did not disclose in the August 7, 2002 interview Peck
passed this information on to Smth.

14. On March 10 Peck wote Mrtin another |letter which
recounted the sanme reasons why Smith should get transactional
immunity. Again, there was no nention of any prom se by Martin to
give imunity to Smth. (Smth Ex. 7.)

15. On June 2, 2003, Martin tel ephoned Peck. He told Peck
that the governnent had decided to charge Smith. Peck asked what
charges would be nade. Martin responded there would be wire and
mai | fraud, but not securities fraud. |In the conversation, Martin
said the governnent had checked out Smth's information and found
no contrary information. He offered M. Peck an opportunity to
speak with United States Attorney G uender. Peck said he wanted to
speak with Smth first. Thereafter, Peck called Smth at his hone
and told him of the telephone conversation with Martin. Peck
suggested that they neet wwth M. Guender. Smth agreed.



16. On June 6, 2003, M. Peck nmet with M. Guender, and
AUSAs Meyers, Reap, Jensen, and Martin in the United States
Attorney's Oficein St. Louis. After the introductions, Peck nade
an opening statenment from prepared notes stating the reasons why
Smth should not be charged. Several tines he stated that all of
his dealings with Martin were professional and above reproach and
that no promse of imMunity had ever been nmade. Peck stated that
Smth was entitled to nore consideration of lenity than had been
offered to other putative defendants. Reap stated that, because of
Smth's corporate position, he would be charged. Peck stated that
perhaps his and Smth's hopes had been too high and he was
expl oring anot her disposition of the case for Smth. M. Guender
stated that Smth would likely be indicted for a fel ony.

17. On June 11, 2003, Peck wote to Messrs. Guender and
Martin:

Thank you (and your colleagues . . .) for neeting
with me last Friday about nmy client Trey Smth and the
investigation into alleged irregularities at Charter
Communi cations. | very nmuch appreciate you giving ne the
opportunity to make the case that Trey Smth shoul d not
be indicted for a felony as a result of alleged

wrongdoi ng at Charter. | renmain deeply di sappoi nted that
while you purport to recognize the value of Trey's
earlier cooperation with the Governnent . . . , you have

of fered Trey nothing di fferent by way of a pl ea agreenent
than you have offered . :

* * *

| fully understand that the Governnent has no | egal
duty to be consistent in the approach it takes to dealing

with financial fraud cases. And, of course, | know t hat
you have great discretion in nmaking prosecutional
deci sions .
* * *
Accordingly, | earnestly and respectfully hope you
wi |l reconsider your position.

(Smth Ex. 8.) Nowhere in this letter does Peck argue that the
government was obligated by agreenment with Smth not to prosecute
himin this matter.



18. On June 17, 2003, Peck and defense attorney Burton
Shostak nmet in St. Louis with M. G uender and AUSA Jensen. Martin
participated in the conversation by conference telephone call
Shostak stated that Smith was no |onger pursuing transactiona
immunity, but they were exploring other possibilities. Peck
suggested a reason why Smth was not guilty of any crine involving
materiality of statenents, and he stated that he thought Sm th was
not getting the sane opportunity to dispose of the case that had
been offered to others. He stated his reasons why Smth was
entitled to nore consideration. In this discussion he never stated
that Martin had offered Smth transactional imunity.

19. On June 19, 2003, Peck telephoned Martin and they
di scussed an indictnment that included Smth as a defendant. In
this conversation, Peck for the first tine stated that his notes of
t he August 7, 2002 Denver neeting included a statenent that Martin
had prom sed transactional imunity if Smth provided information
sufficient "to prove a case.” Martin denied to Peck that he had
ever made such a prom se and rem nded Peck of his statenents to the
United States Attorney that no such prom se had been nade.

20. On June 23, 2003, Peck wote Martin another letter and
stated reasons why Smth should not be charged with a felony; the
letter also referred to Smth pleading guilty. He stated:

When you nmet with ny client Trey Smth on August 7,
2002 i n connection with the Gand Jury investigationinto
al | eged accounti ng irregularities at Charter
Communi cations, you told Trey Smth during your
prelimnary remarks, and before he provided any

information to you, that: "If we get sufficient
information fromyou to prove a case, we will give you
the transactional immunity requested.” Your "proffer

letter” to me dated August 6, 2002 (copy attached) makes
clear that the intervieww th Trey Smith on August 7 was
in connection wth his request for transactional
i mmunity.

You have told ne several tines since informng nme on
June 2, 2003 that Trey Smth would be prosecuted, that
theindictnent inthis matter will "tell the story" which
Trey Smth told you on August 7, 2002. Clearly,
therefore Trey Smth provided the Governnent wth
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"sufficient information to prove a case" and satisfied
the condition you set for granting him transactiona

immunity. | was, therefore, extrenely disturbed to | earn
fromyou in our tel ephone conversation on June 19, 2003
t hat t he Governnent had not consi dered your conmmtnent to
Trey Smth when it was deciding whether or not to
prosecute him Instead, you told ne that the Governnent
only decided "that Trey was too high in the organization
to be given a pass.” The Governnent was fully aware of
Trey's position in Charter when it, i.e., you, told him
on August 7, 2002 that he would receive transactiona

immunity "If we get sufficient information fromyou to
prove a case . "

In these circunstances, | believe the Governnent is
obligated to give Trey Smth transactional imunity for
anything he may have done while enployed by Charter
Communi cations. | do not wite this letter to put you in
an "awkward position" (your words in our conversation on
June 19). Rather, it is clear that Trey Smth has been
ill-served by the Governnment in this matter, and while

thereis still tinme for the Governnent to avoi d maki ng an
egregi ous mstake, it should. O course, Trey Smth w |
continue his full cooperation with the Governnent

followng the grant of immunity.

(Smth Ex. 9.)

21. By letter dated June 23, Martin responded to Peck's
letter of the sanme day. In this letter, Mrtin denied the
assertions Peck made in his letter, including denying making the
"awkward position" statement M. Peck attributed to Martin.
Further, Martin recounted that M. Peck, in his neetings with the
United States Attorney and t he ot her prosecutors, repeatedly stated
that Martin had not nmade any promses to Smth about immunity.
Martin stated that this was corroborated by the interested agents
and attorneys reviewing their notes and finding no such statenent
by Martin. (Smith Ex. 10.)

22. By letter dated June 30, Peck replied to Martin's letter
of June 23. In it he stated that he, too, reviewed his notes of
the August 7, 2002 neeting and found in them the statenent he
attributes to Martin, "If we get sufficient information fromyou to
prove a case, we wll give you the [transactional] immunity
requested,"” which Peck stated had been a previous topic of
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conversation and letters. He provided Martin a redacted copy of
his notes, showing the subject entry. In recounting the |aw
supporting Smth, Peck repeated several tines the quote next above.
(Smth Ex. 11.)

23. In his letter dated June 30, 2003, Martin describes
Peck' s assertion about an express prom se of transactional immunity
as a new position which is at odds with the statenents Peck nade to
the prosecutors in the United States Attorney's Ofice. Martin
recounted other factors indicating that no such prom se was nmade to
Smith., (Smith Ex. 12.)

24. By letter to United States Attorney G uender, dated July
2, 2003, Peck stated that he and M. Guender had a difference of
opi nion over whether the governnent offered Smth transactiona
imunity. (Smith Ex. 13.)

25. On July 24, 2003, the indictnment in this action was
filed. In it Smth was charged with wire fraud in Counts VII
VIT, IX, X, XI, XIl, and XIIl, in violation of 18 U . S.C. 8§ 1343
and 1346; and in Count XIV with conspiracy to commt wre fraud
with the other three defendants, in violation of 18 U S.C. § 371

DI SCUSSI ON

Smth argues that at the proffer neeting and interview in
Denver on August 7, 2002, he and the governnent "arrived at a
meeti ng of the m nds that the governnent woul d not prosecute himin
exchange for his cooperation.™ (Doc. 66 at 7.) To establish
entitlement to relief fromprosecution on this basis, a defendant
must show that there was "a nutual manifestation of assent--either
verbally or through conduct.” United States v. Jinenez, 256 F.3d
330, 347 (5th Gr. 2001), cert. denied, 534 U. S. 1140 (2002). Such
an agreenent may be unwitten, based upon oral statenents. United
States v. Mnn. Mning & Mg. Co., 551 F.2d 1106, 1112 (8th G
1977). 1t may also be inplied fromthe circunstances. Hercules v.
United States, 516 U. S. 417, 424 (1996).

As Smth argues, in determ ning whet her the governnent agreed
to extend transactional imunity if he cooperated, the court nust
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consider both the relevant subjective and objective factors.
Ji nrenez, 256 F.3d at 347.

The governnent has noved for the court's reconsideration of
the applicability of the parol evidence rule to the asserted
prom se of conditional transactional immunity clainmed by def endant
Sm th. Specifically, the governnent argues that, once it 1is
established that the proffer agreenent was entered into on August
7, 2002, the alleged oral promse is clearly a contenporaneous
statenment which, under Ei ghth Grcuit |aw, cannot nodify the
witten agreenent. (Doc. 133.)

Smth responds that the parol evidence rul e has no application
to this case, because the immunity agreenent cane after the
August 6, 2002 letter on which the governnent hinges its paro
evidence claim (Doc. 138.) Under the relevant facts, the
under si gned concl udes that the parol evidence rule is inapplicable
and will deny the governnent's notion to reconsider.

Def endant argues that the factual |inchpins of the agreenent
are the witten statenents in the governnent's proffer letter
recogni zing defendant Smth's desire to cooperate in return for
transactional imunity, an oral statenent by AUSA Martin during the
August 7 neeting that the government will give Smith the imunity
sought, if he provides sufficient evidence "to prove a case,"” and
t he subsequent cooperation by Smth.

The record is clear that the governnent nmade the statenents
set forth in the August 6, 2002 proffer letter, and M. Smth
provi ded many substantial statenments to the interviewers on August
7, 2002. However, the dispositive factor is whether M. Martin
during the August 7 neeting, nade the statenent set out in footnote
3 above.

The undersigned determnes as a matter of historical fact,
contrary to the testinony of Peck (and his handwitten notes of the
meeting, which the undersigned does not credit as accurate) and
Smth, that Martin did not expressly prom se transactional inmunity
to Smth if he provided statenents sufficient to prove a case



agai nst one or nore other persons. There are several bases for
this credibility determ nation

First, the statenents of Martin and Peck before and after
Smth's August 7 proffer are consistent with the governnent not
having limted its broad discretion to charge M. Smth or not as
it deened appropriate. Before the proffer neeting, no one nade any
offer of immunity, neither in the oral conversations of August 2,
August 5, or August 6, nor in the proffer letter to Smth dated
August 6, 2002.

Second, the August 6 proffer letter recognized that Smth
hoped for transactional imunity but expressly stated that
consi deration of such, whether to grant it or not to grant it,
woul d be nade after he made a proffer of information

Third, Peck's handwitten notes state that Martin nmade a
prom se of immunity, conditioned upon the information being able to
"prove a case" prior to the tine Smth made his proffer of
i nformati on. The context of the pre-letter statenents is
inconsistent with a promse to bind the governnent to extend
i munity upon any condition.

Fourth, knowi ng what Smth told the governnent on August 7,
2002, fromthat date to and including June 17, 2003, in the many
oral conversations with, and in the letter of June 11, 2003, to the
gover nnment, Peck never stated that the governnent was obligated by

law to give transactional immunity to Smth. In fact, during the
nmeeting of June 17, 2003, Shostak, Smth's counsel, stated that
they were no | onger pursuing transactional inmmunity. It was not
until the oral, telephone conversation with Mirtin that Peck

asserted expressly that the governnment was obligated to give Smth
transactional i munity, because of a noted statenent Martin nade on
August 7, alnost a year earlier.

The wundersigned concludes that the governnment did not
expressly promse Smth that he would not be prosecuted as he is,
because of his proffer to the governnent on August 7, 2002.

The fact that the governnment never prom sed transactiona
immunity to Smth al so determ nes defendant's argunent that he is
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entitled to equitable relief. The essential elenments of such
relief are a prom se of immunity by the governnent in exchange for
a defendant's cooperation, the expected cooperation by the
def endant, and t he subsequent prosecution of the defendant. United
States v. McHan, 101 F. 3d 1027, 1034 (4th Cr. 1996), cert. denied,
520 U. S. 1281 (1997). Constitutional due process requires that the
governnent's prom se of imunity be enforced where the defendant
conplied with the prom se by cooperating to his detrinent. United
States v. Fuzer, 18 F.3d 517, 521 (7th Gr. 1994); accord Reed v.
United States, 106 F.3d 231, 235 (8th Cr. 1997). 1In this case,
there was no such prom se before the August 7, 2002 proffer.

Since there was no prom se by the governnent not to prosecute
Smth, he is not entitled to the dism ssal of the indictnent.

Smth further argues that, if the indictnment is not di sm ssed,
the court should suppress his proffer statements from governnent
use. To the court's understanding, the proffer |etter dated August
6, 2002, provided

any statenents made by M. Smth during the proffer wll
not be used directly against himat any trial, whether
during the Governnent's case in chief, cross-exam nati on,
or rebuttal. This agreenent applies only to direct use
of M. Smth's statenents. Leads devel oped as a result
of the proffer could be used in any potential prosecution
against M. Smth. Additionally, were M. Smth
prosecuted and he testified at trial contradicting
statenments mnmade during the proffer, the proffer
statenments could be used as prior inconsistent
st atenents. If [he failed] to be conpletely truthfu

during the proffer, his statements could also be used
agai nst him

See Finding 7, above. There being no prom se not to prosecute
Smth, the proffer letter affords himall the relief to which heis
entitl ed.

For these reasons, Smth's notion to dismss or to suppress
shoul d be deni ed.



B. Kal kwarf's notion to suppress

Kal kwarf has noved to suppress statenments he nade to FBI
agents on August 15, 2002. (Doc. 70.) Hearings were held on
Cctober 3 and 10, 2003. Fromthe evidence adduced at the hearings
the follow ng findings of fact and concl usions of | aw are made:

FACTS
1. On August 15, 2002, at 6:45 a.m FBlI Special Agents
Marshal | and Coates went to the C ayton, M ssouri residence of Kent
D. Kal kwarf to interview him The early hour was selected for two
reasons: to coordinate with related interviews by other agents in
other parts of the country, and to ensure he was at hone.

2. After alighting fromtheir car, the agents, dressed in
busi ness suits, walked to the front door and knocked or rang the
bel | . Ms. Kal kwarf answered and opened the door. The agents

identified thenselves and displayed their credentials. She was
i mredi at el y concerned that soneone had di ed or there was sone ot her
tragedy. Agent Coates assured her that no one had died and that
their visit was not a life-or-death situation. Through the open
door Coates saw M. Kal kwarf inside the house. The agent then told
Ms. Kalkwarf that they just needed to speak with M. Kal kwarf
about his enploynent at Charter [Comunications].

3. M. Kalkwarf then cane to the front door. Coat es
repeated to both of them that they were there about his Charter
enpl oynent; the agent did not tell M. Kalkwarf that he was the
target of the investigation. At that time either Agent Coates
asked if the agents could enter or M. Kalkwarf spontaneously
noti oned both agents inside his residence. In either event, they
entered with his consent.

4. Once inside the residence, Agent Coates asked if there
was any place the agents could speak with M. Kalkwarf privately
about Charter. He notioned for themto enter his study. They
remained in the study for 3 or 4 mnutes while he spoke with his
w fe outside the study. The agents could not see or hear them



M. Kal kwarf then entered the study and sat down; the agents al so
sat down.

5. Next, Coates told M. Kalkwarf that they were there
because of allegations that he and his enpl oyer made m sstatenents
on certain docunents. M. Kal kwarf asked whet her he was going to
need an attorney. Agent Coates replied, “That is your decision.
W need a nonment of your time to get a statenent from you.”
Thereafter, the agents asked questions which he answered. \Wen
Agent Coates began chal |l engi ng sone of M. Kal kwarf's statenents,
M. Kal kwarf said, “Maybe | should talk with an attorney.” Coates
responded, “Don’t say anything. Just listen to what we have to
say.” Coates thenread to M. Kal kwarf part of an enmail nmessage in
an effort to get hi mto make further statenents, which M. Kal kwar f
did.® The agents did not nmake any contenporaneous witten notes
during the interview

6. The interview ended when Ms. Kal kwarf canme to the study
area after having dressed for work. She had not been present
during the agents’ interview. Wen she cane to the foyer area, M.
Kal kwarf rose and joined her. Then the agents stood and left the
st udy. The interview thus ended, with Agent Coates telling M.
Kal kwarf that he should hire an attorney that would represent his
best interests, because others would be doing so. The agents then
left the Kal kwarf residence at 7:15 a. m

7. At no tinme during the interview did the agents display
any weapon. Neither agent escorted Ms. Kal kwarf in the residence
and they did not conduct any search of the residence or of the
Kal kwarfs. Neither M. nor Ms. Kal kwarf was restrai ned i n any way
or prevented from noving inside their hone. The agents left
w thout arresting M. Kal kwarf.

8At the hearing, Agent Coates testified that it is possible
that M. Kalkwarf asked to see the email and that the agent
ref used.
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8. Later on August 15, Inspector Boland served subpoenas
upon Charter at its business offices. During that activity M.
Kal kwarf nade statenents to Bol and there.

DI SCUSSI ON

In support of his nmotion to suppress, defendant Kal kwarf
argues that the agents subjected himto custodial interrogation
wi t hout advising himof his rights under Mranda v. Arizona, 384
US 436 (1966). (Doc. 70.) The governnent responds that the
noti on shoul d be deni ed because Kal kwarf was not in custody when he
made the statenents. (Doc. 74.)

The gover nnent has the burden of establishing the
adm ssibility of a defendant's statenents by a preponderance of the
evidence. Lego v. Twoney, 404 U. S. 477, 489 (1972); Colorado v.
Connelly, 479 U. S. 157, 169-170 (1986). |In the appropriate case,
this burden includes showng that the statenents, when it was
requi red, were preceded by warnings defined by Mranda, and that
the statenments were voluntarily made. See United States v. LeBrun,
2004 W. 768860, at **4-5 (8th Cr. Apr. 9, 2004) (en banc).

There is no dispute in this case that Kal kwarf's statenments on
August 15 were nmade in response to the questioning of Agents
Mar shal | and Coates and that they did not advise himof his Mranda
rights. The resulting issue is whether the interview occurred
under conditions constitutionally considered custodial for Mranda
purposes. "M randa warnings are required only where there has been
such a restriction on a person's freedom as to render him 'in
custody.'" LeBrun, at *3 (quoting Oregon v. WMathiason, 429 U. S.
495 (1977)).

i Whet her the interview was custodi al
In LeBrun, the Eighth Circuit expressed relevant, controlling
principles for determ ning whether statenents were custodial.

The ultimate inquiry is sinply whether there [was]
a formal arrest or restraint on freedom of novenent of
t he degree associated wwth a formal arrest. Two discrete
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inquiries are essential to the determ nation: first,
what wer e t he ci rcunst ances surroundi ng t he
interrogation; and second, given those circunstances,
woul d a reasonabl e person have felt he or she was not at
liberty totermnate the interrogation and | eave. Thus,
the critical inquiry is not whether the interview took
pl ace in a coercive or police dom nated environnent, but
rather whether the defendant's freedom to depart was
restricted in any way. In answering this question, we
look to the totality of the circunstances while keeping
in mnd that the determ nation is based on the objective
ci rcunst ances of the interrogation, not on the subjective
views harbored by either the interrogating officers or
t he person bei ng questi oned.

LeBrun, at *4 (internal quotations and citations omtted). The
court then "discount[ed]" factors that were not relevant to the
custody issue. Anong themwas whet her the interview was conducted

with coercive aspects, except where coercive aspects of the
interrogation would cause a reasonable person to believe he was

restricted in the freedomto depart. [|d. at *5.1°
In LeBrun, the defendant was convicted of strangling a
superior Navy officer to death while on board ship. Investigators

interviewed LeBrun four tinmes during the fall of 1999 and did not
interview himagain until Septenber 2000 when he becane their |ead
suspect. On Septenber 21, 2000, a federal agent and a M ssouri
H ghway Patrolman arrived unexpectedly at LeBrun's place of
busi ness and asked to interview himat the Patrol office. They did
not imediately tell himthe subject of the interview. He agreed
to go wwth them because he believed they were interested in

possible crimnal activity of his enployer. LeBrun rode in the
front seat of an unmarked patrol car. He was not handcuffed or
ot herw se restrained and the door was unl ocked. 1d. at *1.

¥"[Oregon v. Mathiason, 429 U S. 492 (1977)] and [California
v. Beheler, 463 U S 1121 (1983)] teach us that sone degree of
coercion is part and parcel of the interrogation process and that
the coercive aspects of a police interview are largely irrel evant
to the custody determ nati on except where a reasonabl e person woul d
percei ve the coercion as restricting his or her freedomto depart."
LeBrun, at *5.
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After they arrived, but before they entered the patrol
bui Il ding, the agent told LeBrun that he was not under arrest, that
he could termnate the interview and | eave at any tinme, and that he
woul d be subject to video and audi o tapi ng t hroughout the buil di ng.
They then entered the building and LeBrun was taken to a wi ndow ess
interview room The officers had earlier prepared psychol ogica
factors for the interview  They placed enl arged photographs of
LeBrun's life in the roomand had determ ned not to give LeBrun his
M randa warni ngs.?® They also told himthen that he was the prine
suspect in the victims death, that they had substantial evidence
against him and that a protracted trial in a distant district
would hurt him financially and ruin his reputation. At no tine
during the interview did they shout at or use physical force
against him After 33 mnutes of questioning he confessed. |[d.

The officers had previously secured the presence of the
victims sister and a person who acted as the victim s brother
After LeBrun confessed, the agents asked whether he wanted to
apol ogi ze to the sister. LeBrun said he did and, when they cane
into the room he stated to themthat he was responsible for the
deat h and apol ogi zed. Wen the interview ended, LeBrun consented
to a search of his hone, he called his spouse, the agents drove him
to his home and searched it, and they left him there w thout
arresting him |[d. at 2. Following a hearing, the district court
concluded that the interrogation had been custodial and that his
confession had been coerced. A panel of the Court of Appeals
af firmed. United States v. LeBrun, 306 F.3d 545, 557 (8th Cr.
2002). En banc the court reversed the district court.

The court reasoned that the coercive effects of the officers
actions and psychological ploys were irrelevant to whether a
reasonabl e person in the defendant's circunstances woul d perceive
that he was unable to | eave or termnate the interrogation. He was
never physically restrained. He was told he could | eave at any

20The record was cl ear that LeBrun knew what his Mranda rights
were. He also knew he was free to | eave at any tine.
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time. He was not held i ncommuni cado; he retained and used his cel
phone. At the end of the interview he was not arrested but driven
hone. 2004 W 768860, at *5. Further, LeBrun was educated,
sophi sticated, had not been placed under arrest during the earlier
interviews, and had no reason to disbelieve the statenent that he
could leave at any tine. 1d. at 7.

The rel evant facts of Kal kwarf's interviewon August 15, 2002,
|l ead to the conclusion that his was not a custodial interrogation.
The interview occurred at his hone. The agents entered his honme
with his consent. Kalkwarf directed themto his study where they
could speak with him Although the agents did not tell Kal kwarf
that he could leave or termnate the interview at any tine, he
initially spent several m nutes outside the study, away fromthem
speaking with his wife, and then joined themin the study. Thirty
mnutes |later, after the agents' and Kal kwarf's statenents to each
other, the interview ended when Ms. Kal kwarf canme to the door of
the study and M. Kal kwarf spoke with her in the foyer. At no tine
did the agents display any weapon, they did not search the
resi dence or the Kal kwarfs, they did not physically restrain either
of themin any way, and they left w thout arresting Kal kwarf.

During the interview, the agents told Kal kwarf that they were
t here because of allegations that he and Charter made m sstatenents
on certain docunents. When Kal kwarf asked whether he needed a
| awyer, Agent Coates responded that was Kal kwarf's decision and
that the agents needed a nonment of his tinme to get a statenent from
him They then engaged in questions and answers. Nothing so far
in the manner the interview was conducted would have indicted to
Kal kwarf that he was not able to have the agents |eave his hone,
just as he had allowed themto enter and led themto the study.

When Agent Coates chal |l enged Kal kwarf's statenents, Kal kwar f
agai n brought up the question of his getting an attorney ("Mybe |
should talk with an attorney"), the agent in effect told himto be
quiet and just listen; when Coates finished reading the enai
docunent to Kal kwarf, the interview continued and Kal kwarf made
further statenents. Nothing in this exchange adversely affected
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Kal kwarf's physical ability to | eave the interview, had he chosen
to do so.

For these reasons, the undersigned concludes that the
interview was not custodial and that the agents had not been
required to advise Kalkwarf of his Mranda rights before
interview ng him

ii. \Wiether Kalkwarf's statenments were voluntary

A statenent is involuntary when it was extracted by
threats, violence, or express or inplied prom ses
sufficient to overbear the defendant's wll and
critically inmpair his capacity for self-determ nation
Whet her a confession is involuntary is judged by the
totality of the circunstances. The court nust | ook at
t he conduct of the officers and the characteristics of
t he accused.

LeBrun, at *8 (internal quotations and citations omtted).

The factors the Eighth Crcuit | ooked to in LeBrun lead to the
conclusion that Kal kwarf's statenents were voluntary. |In LeBrun
the interviewlasted only 33 mnutes, id. at *1; in the case at bar
approximately 30 mnutes. As in LeBrun, there was no evi dence t hat
the agents shouted at their subject, displayed any weapon, or
physical ly threatened him

The agents di d exert psychol ogical pressure to get Kal kwarf to
make statenents. Before Kal kwarf nmade his statenents, he was told
the agents were there because of allegations that he and his
enpl oyer nmade m sstatenents on docunents. Hi s statenents about
| egal counsel were rather swept aside by the agents. And he was
told just to listen to the reading of the emai|l docunent after
whi ch he nade nore statenents. Such acts by the agents did not
deprive Kalkwarf of his innate ability not to continue making
statenents. See id. at *8; United States v. Astello, 241 F. 3d 965,
967 (8th Cr.), cert. denied, 533 U S. 962 (2001). Consequently,
t he undersi gned concludes that his statenents were voluntary.

As set forth above, during the interview, Kalkwarf tw ce

br ought up whet her he shoul d seek | egal counsel. And at the end of
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the interview Agent Coates suggested he should do so. The issue
i ndi cated i s whet her the agents viol ated Kal kwarf's rights after he
made the references to |legal counsel by continuing to interview
him  Such would be the case if the interview was custodi al and
Kal kwarf's statenments were sufficient to constitute an invocation
of his right to counsel. Wen a defendant invokes his right to
counsel during custodial interrogation, the interrogation nust
cease and cannot again begin wthout the presence of counsel
unl ess the defendant initiates further communi cation, exchanges, or
conversations wth the police, evenif the subsequent interrogation
is about a different investigation. Arizona v. Roberson, 486 U. S.
675, 682-83 (1988) (rule of Edwards v. Arizona, 451 U S. 477, 484-
85 (1981) applied in these circunstances).

In Kalkwarf's case, his interview by the agents was not
custodial. Evenif it had been custodial, to trigger a requirenent
that the agents stop the interview, "the suspect nust unanbi guously

request counsel." Davis v. United States, 512 U S. 452, 459
(1994). Such statenents as "Maybe | should talk to a | awer," id.
at 455, "Do you think | need an attorney here?", Mieller v.

Angel one, 181 F.3d 557, 573-74 (4th Gr.), cert. denied, 527 U S
1065 (1999), and "Could I call ny lawer?", Dormre v. WIKinson,
249 F. 3d 801, 805 (8th Cr.), cert. denied, 534 U.S. 962 (2001),
are equi vocal and not clear invocations of the right to counsel and
are legally insufficient to trigger a requirenent that the agents
stop the questioning.

Kal kwarf's statenents, asking the agents whet her he needed an
attorney and "Maybe | should talk with an attorney"” are at best
equi vocal and are not clear statenments by hi mthat he then desired
to consult with counsel

Finally, nothing about the circunstances of Kalkwarf's
stat enents when I nspector Bol and served t he subpoenas was shown to
have deprived Kal kwarf of any constitutional right.

For these reasons, the notion of defendant Kalkwarf to
suppress his statenents shoul d be deni ed.




ORDERS AND RECOVIVENDATI ONS

For the reasons set forth above,

| T IS HEREBY ORDERED that the notion of the governnent for
production of witness's statenent (Doc. 91) is sustained.

| T 1S FURTHER ORDERED t hat the notion of the governnment for a
pretrial determ nation of the admssibility of evidence (Doc. 28)
i s deni ed as noot.

I T IS FURTHER ORDERED that the notion of the governnent to
reconsider the court's ruling on the parol evidence rule (Doc. 133)
i s denied.

| T I'S FURTHER ORDERED t hat the notion of defendant Janmes H.
Smth, I'll, for in canera review of a Menorandumof Interview (Doc.
68) i s sustained.

| T 1S FURTHER ORDERED that the notion of defendants David G
Barford and Kent D. Kal kwarf for a pretrial scheduling conference
(Doc. 147) is deferred to the district judge.

| T IS FURTHER ORDERED that the notion of defendants Barford
and Kal kwarf to conpel (Doc. 109) is denied, with the exceptions
(a) that the governnment shall forthwith submt to the undersigned
for in canera review the financial portfolios of potential
government Ww tnesses, together wth the anonynous conplaint
received from the purported Charter enployee, and (b) that the
governnent disclose, not later than ten (10) days before trial
evidence that is favorable to the defense.

I T I S FURTHER ORDERED that the notions of defendants Smth
(Doc. 67) and Kal kwarf (Docs. 58, 108) for a bill of particulars
are deni ed.

| T 1S FURTHER ORDERED t hat the notion of defendant Smth to
stri ke surplusage (Doc. 141) is deni ed.

| T IS FURTHER ORDERED t hat the notion of defendant Smth for
separation of the trial of counts I through VI fromthe trial of
counts VII through XIV, or in the alternative to sever his trial
fromthe trial of defendants Barford and Kal kwarf (Doc. 69) is
deni ed.




| T IS FURTHER ORDERED t hat the noti on of defendant Barford to
sever (Doc. 154) is denied.

| T 1S FURTHER ORDERED t hat t he noti on of defendant Kal kwarf to
sever his trial fromthat of defendant Smth (Doc. 149) is denied.

| T IS FURTHER ORDERED t hat the notion of defendant Kal kwar f
for separation of the trial on Counts | through VI of the
indictment from that of Counts VII through XIV on grounds of
m sj oi nder (Doc. 150) is deni ed.

| T 1 S HEREBY RECOMVENDED t hat t he noti on of defendant Smth to
dismss theindictnent or inthe alternative to suppress statenents
made pursuant to imunity agreenent (Doc. 66) be deni ed.

IT IS FURTHER RECOVMENDED that the notions of defendant
Barford to dismss the indictnment (Docs. 85, 145) be deni ed.

IT IS FURTHER RECOMVENDED that the notion of defendant
Kal kwarf to dism ss the indictnent (Doc. 90) be deni ed.

IT IS FURTHER RECOMVENDED that the notion of defendant
Kal kwarf to suppress statenents (Doc. 70) be deni ed.

NOTI CE
The parties are advised they have fourteen (14) days to file
witten objections to these Oders and Recommendati ons. The

failure to file tinmely witten objections will result in a waiver
of the right to appeal issues of fact.

N o ”?-.._MM‘\, 4
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DAVI D D. NOCE
UNI TED STATES MAG STRATE JUDGE

Signed this 23rd day of April, 2004.




